Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



I 







V^ 



REPORTS OF CASES 



ARGUED & DETERMINED 



TS THE 



i/i 



SUPREME CODRT OF QUEENSLAND 



WITH 



TABLES OF CASES AND INDEX 



BY 

GEORGE SCOTT, M.A. (Oxon.); L. E. GROOM, M.A., LL.M.; 

(Barrister8'CU-LawJ 

AND 

A. DOUGLAS GRAHAM, B.A., 

fSolicUorJ, 



VOL. I. 

(1860-1868). 



^ J -* V J -^ 



BRISBANE: 

WATSON, FERGUSON & CO., QUEEN STREET. 

1898. 



L28119 



,V3- 



\n 1 4 1941 



• • • 

• • • 

« • « 



• • • 

• • • 

• • • to 

• to 



to 

to to 
to 



to to 



toto^toto to bbw 



• to 
to " 



W to 
to b 



to to to b w 






«. to 



TABLE OF CONTENTS. 



OsirsBAL Pbxfacs. 

Judges oy the Svpbsms Coubt akd Attobkxtb-Gensbal. 
TabiiB of Cases Bepobted. 
TabiiE of Cases Cited. 
SuFBEME Coubt Eepobts. 
IiiDEX to Bepobts. 



GENERAL PREFACE. 



The absence of any authorised reports of the decisions of the 
Supreme Court, from the foundation of the Colony to the year 1876, 
has led to the publication of these volumes. Many important decisions 
were given during that period, and are reported in the columns of 
The Brisbane Courier and The Qovernment Gazette. The compilers 
of this series haVe freely availed themselves of those reports. They 
have also had access to the papers filed in the Supreme Court, and 
the Judges' note books, and with the assistance obtained from these 
sources, have made an effort to render the reports as accurate as 
possible. 

The cases have been selected with a view to their present value. 
Some of the decisions do not now altogether apply, but the whole 
report has in eacb instance been printed as containing useful points. 

The series, of whicb this is the first volume, will embrace the 
leading judgments delivered during the period extending from tbe 
foundation of the Colony to the end of year 1880, when the Queens- 
land Law Journal was first published, and will include the more 
important cases reported in Beor's Reports (IQ.L.R.) 

The compilers tender their thanks to Mr. Justice Cooper, the 
Brisbane Newspaper Company, and the Committee of the School of 
Arts, for permission to use the volumes of the Courier in their 
possession; to the Officers of the Supreme Court for assistance in 
obtaining access to the records ; and to Mr. D. J. E. Watson, Barrister- 
at-Law, for assistance in transcription. 

Brisbane, 

SOth April, 1898. 
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Lutvoyche, J. 



E. V, KING, Ex parte IKll^Qr. 

Habeas corpus — Remand of prisoner where the Court has no jurisdic- i860. 

tion to try offence — Corpus delicti — Arrest of prisoner on suspicion ^^^^ Ftbmary, 
of a felony committed beyond the territorial limits of the colony — 
Comity of nations — Delivery up of fugitives from justice — Ecctradi- 
tion— 2 Vic, No. 11—6 and 7 Vic, c 34, ss. 2, 5, 4, 5, 6, 9—16 
and 17 Vic, c 118. 

A constable has no power to arrest a person on suspicion of having committed 
a felony beyond the territorial limits of the colony, unless such felony be supposed 
to have been committed upon the high seas and within the limits of the 
Admiralty jurisdiction of the Supreme Court of Queensland. 

If an arrest appears to have been improperly effected, the Court cannot 
remand a prisoner, unless there be some offence committed by him within the 
jurisdiction of the Court. 

Independent of special compact, no state is bound to deliver up fugitives 
from justice upon the demand of a foreign state, and there is no rule of the law 
of nations which requires the Supreme Court of Queensland to assist the police 
of a foreign dominion in bringing offenders to justice. 

Application by William King for his discharge on the return to 
a writ of habeas corpus 

Blakeney appeared for the prisoner. 
Fring^ A. G., to oppose the application. 

The facts and arguments appear sufficiently in the judgment. 
€. A. V. 

A 
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25th March, 1860. 

R. r. Kino, Lutwyche, J. A rule nisi having been obtained in Chaiubers 

Lx p arte K ikq. £qj. ^ habeas corpus directing the keeper of the gaol at Brisbane to 

Lutwyche, J. bring up the body of William King, in order that he might be 

discharged from custody, on the first day of the present Term he 
was accordingly brought into Court, and the return made by the 
gaoler was that King had been committed to his custody by virtue of 
a warrant of remand signed by two justices of the peace in and for 
the Colohy of Queensland, and setting forth that King had been 
charged before them with felony, and that it had appeared to them 
to be necessary to remand him ; and that the said warrant commanded 
the gaoler to receive King into his custody, and there keep him until 
the 25th day of February, when he was thereby commanded to have 
King at the Police Office, Brisbane, at 10 o'clock in the forenoon, 
before the said justices, or before such other justice or justices of the 
peace for the said Colony as might then be there, to answer further 
the said charge. The depositions taken before the justices were also 
returned, and from them it appeared that King was taken into custody 
by the Chief Constable of the Brisbane Police, on the 17th February, 
1860, on suspicion of having caused the death of one Nicholas Deer, 
at Maryland, in the Colony of New South Wales, by inflicting a 
wound on his body with shears, or some such instrument, on or about 
the 25th November, 1859. It appeared also that he had been 
committed by the Warwick Bench of Magistrates to take his trial for 
the ofFence at Brisbane, and that at the Brisbane February Assize he 
had been discharged by the order of the Judge, upon the statement 
of the Attorney- G-eneral that he had no charge to make against the 
prisoner, on account of want of jurisdiction. 

Mr Blakeney was heard on King's behalf, and the Attorney- 
General argued the case on the part of the Crown, citing the dictum of 
Heath, J., in Mure v, Kay (4 Taunt. 43) : Burn's Justice, Tit., Habeas 
Corpus; Ex parte Krans, (1 B. & C, 258, 2 D. & E. 411) ; Bex v. 
Marks (3 East. 157J ; Ex parte Scott, (9 B. & C. 446, 4 M. <& K. 
361). On account of the great importance of the question, the Court 
took time to consider and prepare a written judgment, which I shall 
now deliver. 

I am of opinion, in the first place, that no constable has power to 
arrest any person on suspicion of his having committed a felony 
beyond the territorial limits of the colony, unless such felony be 
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supposed to have been committed upon the high seas, and within the R* <^* Kino, 

limits of the Admiralty jurisdiction of the Supreme Court. The ^^/^rfeKiNc. 

cases which establish, in general terms, that a constable may without Lutwyche, J. 

warrant arrest a person upon a reasonable suspicion of felony (See 

Davis Y. Bussell^ 5 Bing., 854, 2 M. <& P., 590; Beckwith v. Fhilby^ 

6 B. <& C.,635., 9 D. <& K. 487) will not be found to support, if carefully 

examined, the universal application of the rule. The '* great original 

and inherent authority with regard to arrests "(4 Steph. Comm., 359), 

which a constable undoubtedly possesses, is limited by the boundaries 

of the state or dominion in which he holds his office. If the law 

were otherwise, the power of arrest on suspicion might become, in 

this part of the globe, an engine of the most grievous oppression. It 

is clear that if such a power exists, in reference to felonies committed 

out of the colony, it might be exercised wherever a felony has been 

committed, or is supposied to have been committed, in any part of the 

British Empire, to say nothing of the dominions of foreign powers. 

Is a man, then, to be arrested and committed to gaol in this colony 

because the constable has received information which leads him to 

fiuepect that his prisoner was concerned in some felony at Delhi or 

British Columbia? And, if committed to gaol, how long is he to be 

kept there ? This Court would not have any jurisdiction to try him 

for the offence. Is he to abide in gaol until the authorities of some 

-distant portion of the Empire have been communicated with, and have 

signified their intention to remove him at the first convenient 

opportunity? Common sense, which is very often found in the 

closest alliance with the law of England, revolts at the suggestion of 

imprisoning a man for twelve or eighteen months before trial ; yet, if 

the imprisonment be designed to insure his being brought to trial, as 

long, or even a longer interval would occasionally elapse. 

It was contended, however, on the part of the Crown, that, 
assuming the caption to have been improperly effected, yet if a corpus 
delicti appear on the depositions, the Court will remand the prisoner. 
But what is meant by a, corpus delicti? My opinion is clear that it 
can only apply to some offence committed within the jurisdiction of 
the Court. Prom the depositions it appears that the felony with 
which King stood charged before the justices was committed in 
Maryland, then and now within the colony of New South Wales, on 
the 25th November last. Upon the proclamation of the Queen's 
letters patent on the 10th December following, the district of Moreton 
Bay was separated from New South Wales, and became a distinct 
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R. V, King, dominion under the name of Queensland. An appeal no longer lies- 

Ex parte King. ^^ .^^ Supreme Court to the Supreme Court at Sydney, and the- 

Liitwyche, J. concurrent jurisdiction within twenty-five miles of each side of the- 

border line with which the Judges of each Court were invested, has^ 
by force of the Act of Separation, been abolished. The offence- 
charged is shown, therefore, to have Jbeen committed within a foreign 
dominion, and as, according to the common law of England,. 
'* criminal offences are considered as altogether local, and are 
justiciable only by the Courts of that country , where the offence i» 
committed," (See **Wheaton'8 Elements of International Law," 6tb 
Ed., 1857, p. 175), King can only be tried by the Court of New 
South Wales ; and no such corpus delicti appears on the face of the- 
depositions as would justify this Court in remanding the prisoner 
to custody. 

The Court was pressed by the Attorney -General to remand the- 
prisoner on another ground, viz.: — The obligation imposed by the law 
of nations to assist in bringing a criminal to justice, and he relied on 
a dictum of Mr. Justice Heath, who, in the case of Mure v Kay 
(supra), is reported to have said : — "It has been generally understood 
that wheresoever a crime has been committed, the criminal is punish- 
able according to the lex loci of the country against the law of 
which the crime was committed ; and by the comity of nations, the- 
country in which the criminal has been found, has aid(^d the police of 
the country against which the crime was committed in bringing the- 
criminal to punishment. In Lord Loughborough's time, the crew of 
a Dutch ship mastered the vessel and ran away with her, and brought 
her into Deal ; and it was a question whether we could seize them» 
and send them to Holland ; and it was held we might. And the- 
same has always been the law of all civilized countries." The- 
reputation of Taunton, as a reporter, does not stand very high, and 
it is, therefore, possible that he may have misunderstood what fell 
from the learned Judge, and have stated too broadly the general 
proposition. Of the grounds of the decision in the particular case- 
referred to, we are not informed ; but it may be observed that there 
may be Acts within the competency of a sovereign state which could 
not be constitutionally undertaken by a dependent dominion like a 
colony. At all events, whatever may be the value of the precedent 
in a case of piracy, it does not establish the position that, " by the- 
comity of nations, the country in which the criminal has been founds 
has aided the police of the country against which the crime was. 
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o 



<;oinmitted in bringiDg the criminal to punishment." On the R. v. King, 
"Contrary, both a priori reasoning and the evidence of indisputable ^^^^ -K -ixc, 
facts point to the conclusion that such an obligation has not yetbeen Lutwy«he, J. 
imposed by that code which we call the law of nations. A much 
liigher authority than Mr. Justice Heath — I' refer to that dis- 
tinguished publicist, Mr. Wheaton — states the question thus : He 
«ay8 (pp. 176-7), " The public jurists are divided upon the question 
how far a sovereign state is obliged to deliver up persons, whether 
its own subjects or foreigners, charged with or convicted of crimes 
<?ommitted in another country, upon the demand of a foreign state, 
or of its officers of justice. Some of these writers maintain the 
<ioctrine that, according to the law and usage of nations, every 
sovereign state is obliged to refuse an asylum to individuals accused 
of crimes afEecting the general peace and security of society, and 
whose extradition is demanded by the G-overnment of that country 
within whose jurisdiction the crime has been committed. Such is 
the opinion of Grotius, Heineccius, Burlamaqui, Vattell, Kutherforth, 
Schnielzing, and Kent. According to PufEendorf, Voet, Martens, 
Kliiber, Leyser, Kluit, Saalfield, Schmaltz, Mittermeyer, and Heffter, 
on the other hand, the extradition of fugitives from justice is a 
matter of imperfect obligation only ; and though it may be habitually 
practised by certain states, as the result of mutual comity and 
convenience, it requires to be confirmed and regulated by special 
<5ompact, in order to give it the force of an international law ; and 
the last mentioned learned writer considers the very fact of the 
existence of so many special treaties respecting this matter as 
conclusive evidence that there is no such general usage among 
nations, constituting a perfect obligation, and having the force of 
law properly so called. Even under systems of confederated states, 
«uch as the Germanic Confederation, and the North American Union, 
this obligation is limited to the cases and conditions mentioned in 
the federal compacts. The negative doctrine, that, independent of 
special compact, no state is bound to deliver up fugitives from justice 
upon the demand of a foreign state, was maintained at an early period 
\)j the United States Grovernment, and is confirmed by a considerable 
preponderance of judicial authority in the American Courts of 
Justice, both state and federal." 

The " negative doctrine " thus maintained in the United States 
lias been tacitly recognised of late years by England, France, and 
Prussia, who have entered into treaties with the United States for 



C SUPREME COURT REPORTS. [Vol. I. 

R. r. King, the extradition of criminals charged with certain specified offences. 

AxparuKiiso, ^ treaty has also been made hetween England and Prance for the 

Liitwyche, J. same object, and the Acts of the Imperial Parliament, 6 and 7 Vict., 

c. 75 and c. 76, were passed to carry into effect the conventions with 
France and the United States for that purpose. By entering into 
treaties on the subject, eacb of these powers has, I conceive, 
admitted that a special compact was necessary to obtain the object 
desired ; by limiting the scope of the treaty to a certain class of 
offenders, each country practically asserted its right to aff«>rd an 
asylum to all other fugitives from justice. Political offences affect a» 
much as any other, sometimes mucb more, the general peace and 
security of society ; yet, it is well known that England has never felt; 
herself obliged, by the comity of nations, to assist the police of the- 
country against which the political crime was committed in bringing 
the criminal to punishment, even though the crime amounted to high 
treason. 

Enough, then, has been said to show that a constable cannot 
arrest any person on suspicion of a felony committed beyond the limit* 
of the dominion to which he himself belongs ; that the Court cannot 
remand the prisoner when it has no jurisdiction to try him for the 
felony alleged to have been committed; and that there is no rule of 
the law of nations which requires the Court to assist the police 
of a foreign dominion in bringing offenders to justice. There 
are, however, two enactments, one a Colonial Act of Council, the 
other an Imperial Statute, which must be noticed, inasmuch as the 
former (2 Vict. No. 11, Call. 501) bears out the view taken by the 
Court, and shows specific legislation on the subject to have been 
considered necessary; while the latter (6 & 7 Vict., c. 34, amended 
by 16 & 17 Vict., c. 118) points out the course which ought to have 
been adopted in the present case, and which must be pursued in 
future.* 

The object of the Colonial Act, 2 Vict., No. 11, is well indicated 
by its title, "an Act to facilitate the apprehension of offenders 
escaping from the Island of Van Dieman's Land, or from South 
Australia, to the colony of New South Wales." It is unnecessary to 
recapitulate its provisions, as the Act itself has been virtually repealed 
by the Imperial Act subsequently passed, 6 & 7 Vict., c. 34. That 
Act, which was not mentioned during the argument, now extends to 
all felonies (see 16 & 17 Vict., c.'llS), and the sections material to 

* See now 44 and 45 Vic, e. 69 (P. & W. 3122). 
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the present matter are sections 2, 3, 4, 5, 6, and 9. These sections R. v- Kino, 

are set out at length in Oke's Magisterial Synopsis, 6th Ed., 1858, pp. ^^ l>a^K:i'^*«- 

640-645, and it will be seen that, while they effectually provide for Lutwyche, J. 

the apprehension of offenders flying from justice, they also furnish 

ample safe-guards for the liberty of the subject. No person who has 

committed a felony, not triable by this Court, can be arrested in the 

colony of Queensland, except a warrant against him has first been 

issued by some person or persons having lawful authority to do so. 

This warrant must be brought to the Judge of the Supreme Court, 

who is to require proof on oath or affidavit that the seal or signature 

in the warrant is the seal or signature of the person whose seal or 

signature the same purports to be. On such proof being given, the 

Judge is to endorse his name on such warrant, which warrant, so 

endorsed, is to be a sufficient authority to the person or persons 

bringing such warranty and also to all persons to whom such warrant 

was originally directed, and also to all peace officers of the place 

where the warrant shall be so endorsed, to execute the same within 

the jurisdiction of the Judge, by apprehending the person against 

whom such warrant was directed, and to convey him before a 

magistrate, or other persons having authority-to examine and commit 

offenders for trial in this colony. The magistrate is then authorised, 

upon such evidence of criminality as would justify his committal 

if the offence had been committed in Queensland, to commit the 

offender to prison until he can be sent back to that part of her 

Majesty's dominions in which he is charged with having committed 

such offence; and immediately upon his committal, information 

thereof, in writmg, under the hand of the committing magistrate, 

accompanied by a copy of the warrant, is to be transmitted to the 

Governor of the colony. The G-ovemor may then, by warrant, under 

his hand and seal, order the person so committed to be delivered into 

the custody of some person or persons, to be named in his warrant, 

for the purpose of being conveyed into that part of her Majesty's 

dominions in which he is charged with having committed the offence, 

there to be dealt with in due course of law ; and if the person so 

committed to gaol be not conveyed out of the colony accordingly, 

within two calendar months after his committal, he may, on 

application to the Judge, be discharged. 

The result of the present application is that the Court holds 
the prisoner to be entitled to his discharge. 
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Ltitwyche, J. 



E. V EOYDS, Hx parte SIDNEY. 

1860. Folice Act of 1855 (19 Vic, No. 24), «. 19— Resistance of constable in 

Jut March, ^^^ execution of his duty — Defective warrant of distress — 13 Vic,^ 

No, 29, s, 69—14 Vic, No, 43, 

It is the duty of a constable to execute a warrant of distress even though he 
knows it to be defective ; and a person resisting a constable in executing a 
defective warrant of distress is liable to conviction under s. 19 of 19 Vic, No. 24. 

Appltcjltion by John Sidney to make absolute an order nisi for 
a writ of prohibition against C. J. Eoyds and other justices, and James 
Shelton, prosecutor, restraining further proceedings on a conviction 
by the said justices of the said Sidney under 19 Vic, No. 24, s. 19. 

The facts and arguments appear sufficiently in the judgment. 

Blakeney appeared for applicant, to move the rule absolute. 
Bring, A, O,, to shew cause. 

The facts and arguments appear sufficiently in the judgment. 
C. A. V. 

1st March, 1860. 

LtJTWTCiiE, J. John Sidney had been convicted under the 
Act 19 Vic, No. 24, s. 19 (*), of resisting a constable in the execution of 
his duty, A rule nisi for a prohibition was subsequently obtained, 
upon the ground that the warrant of distress under which the 
constable acted was informal, not having been made returnable 
therein within fourteen days from the date of the warrant, as 
required by 13 Vic, No. 29, sec. 69, under the authority of 
which the distress warrant was issued. The Attorney- General, 

(•) 19 Vic, No. 24, s. 19. Every person who shall assault, resist, or inter- 
rupt any sheriff's bailifif, bailiff of the coui't of requests, or any keeper or other 
officer in the discharge of any public duty, or any bailiff or keeper distraining 
for rent or for rates and taxes, or shall rescue or attempt to repcue any property 
levied or distrained on, shall, for every such offence, forfeit and pay in a summary 
way before any justice of the, pea<?e any sum not exceeding ten pounds, or it shall 
be in the discretion of the justice before whom such conviction shall take place to 
commit the person to one of Her Majesty's gaols for any term not exceeding six 
months, with or without hard labour. Provided always that if the justices hearing 
the case shall thmk the same a proper case to be sent to;» superior Court to be 
dealt with, such justice shall be at liberty to commit such person to take his 
trial for such offence. 
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■who appeared to support the conviction, contended that the warrant R. v. White, 

followed the form given in the schedule to the Act 11 and 12 Vic, J^x parte ^ih^isy. 

<c. 43, and as this statute had been adopted by the Act of Council, Latwyche, J. 

14 Vic, ^^o. 43, the pr(^ii«iii»Hit'th0^)6Oib •ection oft*(tiie.A«il»^ Vic, 

No. 29, as to making the warrant returnable within fourteen days 

from its date, had been, by implication, repealed. Without 

expressing any opinion on this point, which I should wish to hear 

more fully argued before I am called upon to decide it, I think the 

rule must be discharged. As Mr, Blakeney rightly contended, a 

party is not criminally responsible for a rescue when the warrant is 

bad. But the reason in, that by arresting a man's person without 

proper authority a breach of the peace is committed ; and that 

reason does not apply to an illegal distress upon goods. A constable 

is bound to obey the warrant directed to him, and the remedy of the 

party grieved is confined to the magistrate, as well, where he has 

granted the warrant without having jurisdiction, as where the 

warrant which he has granted is improper (see per Lord Eldon, C. J. 

in Price v. Messenger (2 B. & P. 161, 3 Esp. 96). If, then, it 

be the duty of the constable to execute the warrant, he must 

not be obstructed in the discharge of that duty, though the 

warrant under which he acts mav be informal ; and the conviction in 

this case must consequently be upheld. 



K. V. WHITE, -E'or parte SIDNEY. 

Criminal proceeiHng — Justices' refusal to hear evidence — The Licensed jggQ 

Publicans' Act of 1849 (13 Vic, No, 29), ss. 2, 69—17 Vic, No. 6, 2Srd Fein-uary. 

8. S — Sale of liquor in quantity not being less than tuoo gallons. ' 

Whenever a statute authorises the imprisonment of an offender against its Liuticyche^ J, 
provisions, whether it be as the primary punishment for the offence, or as ^ 

punishment in the last resort, the proceedings against him must be regarded as a 
criminal proceeding. 

ApjeLiCA.TiON on behalf of John Sidney for a writ of pifehibition 
agaiust J. C. White and C. Coxen, Justices, and James Shelton, 
prosecutor, to restrain further proceedings upon a conviction under 
13 Vic, No. 29, s. 2, of the said John Sidney. 

Biakenag, for applicant, to move rul^ absolute. 
Pring, A. 6J^ , to show cause. 
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11. r. White, The facts and arguments of counsel appear fully in the judgment 

Aarm>v« Sidney, ^r ^i i j t j 

' of the learned Judge. 

Lutwyche, J. C. A. V. 

Ist March, 1860. 

LuTWTCHE, J. The applicant had been convicted under the Act 
13 Vic, 'No. 29, 8. 2, for selling two bottles of rum, he not then 
haying a publican's general license ; and a rule nisi for a prohibition 
was subsequently granted upon the following grounds : — Ist. That 
the justices improperly refused to hear the evidence of the wife of 
the applicant, which was tendered on his behalf. 2nd. That neither 
in the information, nor the conviction, was it alleged that the quantity 
disposed of was less than two gallons. 

Cause was shown against the rule on the second day of Term 
(Thursday, February 23), and it was agreed on both sides that the 
judgment of the Court, whenever delivered, should be taken as of the 
Term. 

The first point turns upon the meaning of the words in the 
3rd section of the Act 22 Vic, No. 7, which provides that nothing in 
the Act shall render any wife competent or compellable to give 
evidence for or against her husband in any criminal proceedings. 
It was contended by Mr. Blakeney, on the part of the applicant, that 
the proceeding against him under the Act of Council above 
mentioned was not a criminal proceeding, because the primary 
punishment contemplated by the Act was a pecuniary penalty. The 
cases, however, which he cited [Aft orneif- General r. Badloff^ 10 Ex 84 ; 
23 L. J., Ex. 240; 10 Jur. 555; Haston's case, 12 Ad. & Ell. 645; 
A. Q, V, Siddon, 1 C. & J. 220; Backham v, Bluck, 9 Q. B 691], fail te 
establish this position. In the Attorney- General r. Radloff^ the 
Court of Exchequer was divided in opinion whether an information 
for penalties under the Smuggling Acts, at the suit of the Attorney- 
G-eneral, was a criminal proceeding punishable on summary conviction. 
No inference is deducible, therefore, either way, from that case. In 
Haston's case, the decision of the Court was, that a person sentenced 
by two Justices to imprisonment with hard labour, under the 
Smuggling Act, is in execution in a criminal matter. That case, 
consequently, does not assist the applicant. The observations of Mr. 
Baron Bayley, in the Attorney -General v, Siddon, merely go to show 
that an information for penftlties at the suit of the Attorney- General 
is a civil and not a criminal proceeding; and Backham v. Bluch 
only decides that a proceeding in the Consistorial Court, to recover 
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penalties against a clergyman for non-residence, is a civil and not a ^« v. Wuitj;:, 
criminal suit. In none of these cases was the pecuniary penalty the ^^ ^^ i j^ney. 
primary punishment of the offence ; it was the sole punishment. And Lutwyche, J. 
I am of opinion — an opinion borne out even. by the authorities cited 
in support of the application — that whenever a statute authorises 
the imprisonment of an offender against its provisions, whether it be 
the primary punishment of the offence, or punishment in the last resort, 
the proceeding against him must be regarded as a criminal proceeding. 
In Easfon'a case (12 Add. Ell. 648), Lord Denman says "This 
must be called a criminal matter : the party is sentenced to imprison- 
ment with hard labour, which puts the point beyond a doubt." 
And in the Attorney- General v. Badloff (23 L.J., (Ex.) 248), 
Mr. Baron Piatt, whose judgment was cited in support of the 
application, puts the distinction between civil and criminal pro- 
ceedings as turning upon the liahilify to imprisonment. The 69th 
section of the Act, under which the applicant was convicted, 
authorises, in the event of non-payment of the penalty imposed, a 
distress iUppn the offender's, goods, and, in case of the distress being 
insufficient, imprisonment of his person for a limited period. And 
the Act, 17 Vict., No. 6, s. 3, empowers the justices, in all cases of 
conviction under the Act, 13 Vict., No. 29, s. 2, to add imprison- 
ment, in the first instance, to the pecuniary penalty. There can be 
no doubt, therefore, that this was a criminal proceeding, and the 
justices properly refused to hear the evidence of the applicant's wife. 
The second point is of less importance, and may be disposed of 
shortly. The objection to the proceedings is that neither the informa- 
tion nor the conviction, based upon the second section of the Act, 
alleges a matter which is made the subject of exception in the third 
section, and declares that the quantity disposed of was less than two 
gallons. It may be worthy of consideration whether such an allegation 
would be in any case necessary, and whether it would not be incumbent 
on the party accused to bring himself within the exception, and to 
show that he, being a person within a proclaimed place, sold a quantity 
of spirits, not being less than two gallons. But I do not decide that 
point now. My judgment is founded upon the fact that the proceed- 
ings before the convicting magistrates were had by summons, and that 
in such summons the general nature of the complaint was succinctly 
fitated, pursuant to the proviso in the 69th section of the Act 13 Vic, 
No. 29. A formal information in writing had been exhibited before 
the magistrate who issued the summons, but it was not used 
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R. V, Wilson, afterwards ; and, consequently, the defendant could not have been 

ExparteTEHRET. pj^gg^ j^ ^ worse position than if the complaint had originally been 

Lutwyche, J. made orally. Credit may be given to the court for knowing enough 

of the common affairs of life to take cognisance that two bottles of 
rum fall short of the quantity of two gallons. The summons gave 
the magistrates* jurisdiction, and in so plain a case every intendment 
ought to be made in favour of its exercise. 

The rule for a prohibition is accordingly discharged. 



I860 
SOth April. 



Lutict/che, J. 



E. V. WILSON, Ux parte FEREET. 

Prohibition — Illegally branding — 17 Vic, No, 5, 88. 5, 10 — Costf 
against justices, 

A conviction under sec. 6 of 17 Vic, No. 3 of the *• illegal possession and 
branding of a filly" is bad. 

Where magistrates retain counsel to support a conviction after the 
Attorney-General has advised that the conviction ciEuinot be sustained, and a 
writ of prohibition is granted, they are liable for costs. 

Motion on behalf of John Perret to make absolute a rule nisi for 
a writ of prohibition against John Kerr Wilson, Henry William 
Coxen, and William G-iles G-ordon, Justices, and William Miles, to 
restrain .further proceedings on an order made by the said justices 
against the said applicant, and to recover from the said justices the costs 
of the application. 

The facts and arguments appear sufficiently in the judgment. 

Blakeney, for the defendant, moved rule absolute. 
Lilley appeared for the justices, to show cause. 

C. A. V. 

LuTWYCHE. J. A rule was obtained on the 6th of Pebruary last, 
on the part of John Ferret, calling on the above named justices, and 
William Miles, to show cause why they should not be prohibited from 
proceeding on a conviction pronounced against Perret on the 21st 
January last, and why a fine of £10 and costs should not be 
refunded. 

The information and conviction (under the Act of Council 
17 Vic, No. 3, s. 6), described Ferret's offence as the "illegal 
possession and branding of a filly," and consequently the information 
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and the conviction are bad on the face of them, as pointed out in the R- 1^. Wilson, 

fourth f^round upon which the rule was obtained. The offence ^'^I^^^^^^^^^'^- 

described in the section is a " taking, using, or working " of cattle Lutwyche» J. 

without the owner's consent ; but instead of following the words of the 

Act, as section 10 prescribes, the information and conviction charge 

an illegal possession and branding, which might indeed be evidence 

of a taking, or using, without the owner's consent, but which is not 

declared by the Act to be an offence per se. The point is so clear 

that I should not have thought it nfi^'-essarj to deliver a written 

judgment, if Mr. Blakeney had not applietL for the costs of the day 

against the magistrates, who had retained Mr. Lilley to appear in 

support of the conviction, after having been oflScially informed by 

the Attorney- G-eneral that the conviction could not be sustained. 

The applicant was thereby put to unnecessary expense in employing 

counsel to support the rule ; and if this had not been the first time 

that the question had arisen, I should have made the rule for a 

prohibition absolute, with the costs of the day to be paid by the 

magistrates. But it must be distinctly understood that, in future, the 

magistrates will be visited with costs, if the conviction be quashed, 

whenever they choose to employ counsel to support their view of the 

law, after having been informed by the highest legal authority at 

the bar that the matter is not arguable. Their official position 

enables them to obtain gratuitously the advice and assistance of the 

Attorney- General, and if he tells them they have mistaken the law, 

as all men may do sometimes, they ought to acquiesce, and not 

oppress a person who has been illegally convicted by putting him to 

expense which he may not be so well able to afford as themselves. 

In the present case, however, the rule for a prohibition must be made 

absolute without costs. 
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]860. 
15th October, 



lAitioyche, J, 



[In Ixsolvenct.] 

In re BIRKMAN, Ex paHe PICKERINa. 

Petition for sequestration — Dismissal of Petition — Costs — 5 Vic. y No. 
17 y ss. 13 f 16 J 17—^ History of doctrine of rights of parties to costs. 

A petition had been filed for the compulsory sequestration of the estate 
of B, and dismissed with costs, to be taxed in favour of B. and the creditors 
who shewed cause against the sequestration. 

HM, that the costs should be taxed, as between party and party. 

If the remedy sought in the Insolvency jurisdiction of the Court is of an 
equitable nature, costs should be given in accordance with the rules laid down 
by Courts of Equity. If the remedy be a legal one, costs should be awarded as 
at law. 

Eeference by the Eegistrar for directions as to the principle on 
which costs should be taxed on the dismissal of a petition for the 
compulsory sequestration of the estate of Marous Birkman. 

The facts and arguments appear in the judgment. 

Bell for the respondent and creditors. 
Little for the petitioner. 
C. A. V. 

LuTWYCiiE, J. The petition, in this case, was dismissed with 
costs to be taxed by the Registrar, in favour of Marcus Birkman and 
such of his creditors as appeared to shew cause against the rule which 
had been obtained for the compulsory sequestration of his estate ; and 
the matter now comes before me again, upon a reference at the 
instance of the registrar, in order that it may be determined upon 
what principle costs shall be taxed in this and similar cases. Mr. 
Bell, who represented the parties who had shewn cause against the 
rule, contended that, as the application had been made to the Court 
in the exercise of its insolvency jurisdiction, the ordinary practice in 
that jurisdiction of allowing costs as between attorney and client 
ought to be followed ; while Mr. Lilley maintained that the 
application was in the nature of a proceeding in Equity, and as it 
had failed, and the interest of the parties to the rule were adverse^ 
costs should only be allowed as between party and party, according to 
the general practice in Courts of Equity. The Registrar appears to 
have inclined to the latter view of the case, and, upon a full con- 



Vol. I] 



SUPREME COURT REPORTS. 



15 



flideration of the matter, I am satisfied that the opinion at which he ^^ »*« Bikkman, 
«eems to have arrived is correct pf^^^To. 

Costs are the creature of statute. At common law neither the — 

plaintiff nor the defendant was entitled to costs. The statute of j » • 

Gloucester, 6 Ed. I , c. 1, gave costs to the plaintiff, but to the 
plaintiff onlj. The defendant was left without any remedy for the 
expenses to which he had been put, until the passing of the statutes, 
23 Hen. 8, c. 15, and 4 Jac. 1, c. 3, by which it is enacted that, in 
all cases in which a plaintiff would be entitled to costs if he recover<*d, 
the defendant should have his costs if a verdict be found for him. 
Several Acts of Parliament were subsequently passed, regulating the 
payment of costs in certain cases, and narrowing very much the 
right of the plaintiff to costs in actions at law. 

Courts of Equity appear to have derived their jurisdiction in 
giving costs, from 17 Ric. 2, c. 6, empowering the Court of Chancery 
to award costs according to its own discretion ; a discretion, however, 
which is regulated by certain general principles adopted by the Court. 

In all matters, therefore, relating to the insolvency jurisdiction 
of the Supreme Court of this colony, which is a mixed legal and 
equitable jurisdiction, I must, as it appears to me, when I am asked 
to give costs, first look to the Insolvency Act, and see if it provides 
for the particular case under consideration. If the Act is silent, the 
right to costs will then depend on the character of the application ; 
if the remedy sought be of an equitable nature, costs should be given 
in accordance with the rules laid down by the Court of Equity ; if the 
remedy be a legal one, costs should then be awarded as at law. 

There can be no doubt that the i>etition was an application to the 
Court in its insolvency jurisdiction. S. 13 of 5 Vict., No. 17, 
empowers the Judge, upon the petition of a creditor, under certain 
conditions specified in the section, to place the estate of an insolvent 
person under sequestration, until the same shall be adjudged to be 
sc^questrated, or the petition shall be discharged. If the Court after- 
wards confirms the order for sequestration, the petitioning creditor 
is entitled, under S. 16, to the costs which he has incurred in 
prosecuting the proceedings, and he is to be reimbursed out of the 
first money that shall be received from the estate. But if the order 
for sequestration be superseded and the petition be dismissed the 
Act says nothing about the payment of costs to the alleged insolvent, 
or to any of the other creditors. When, indeed, the petition is unfounded 
and vexatious, or malicious, the person against whom the petition was 
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lu re Morton, presented, may, by S. 27, on application to the Court, forthwith prove 
xparj^ RA\. ^^y damage which he has sustained thereby, and may be awarded 
Lutwyche, J. satisfaction for the damage to an amount not exceeding £200. 

As the Act is silent respecting costs, when the petition has been 
dismissed, the only question which remains to be disponed of is 
whether costs should be given as between solicitor and client in 
Equity. The application was undoubtedly in the nature of an 
equitable proceeding, for it involved incidentally the validity of a 
deed of assignment, which could only have been set aside by a Court 
of Equity; and, as there is no common fund in which the parties 
before the Court are interested, and the rights of the parties are 
adverse, I think that the costs ought to be taxed in this case as 
between party and party. 

Solicitor for petitioner : B. F. Roherts. 

Solicitor for respondent and creditors : J. M, Thomson, 



1860. 
ISth October. 



Lutwyche t J. 



[In Insoltenct]. 
In re MORTON, Fa: parte GRAY. 

5 Vic. ^ No, 17 y 88, 12, 34 — Froof of debt — Fayment wiihout notice of 

sequestration — Advertisement in Government Gazette. 

The publication of a sequestration order in the Government Gazette is not a 
notice of insolvency to all the world. 

Motion to allow a proof of debt by Thomas Gray in the 
insolvent estate of James Morton. 

Belly for the Official Assignee. 

Little y for Gray, a creditor. 

The facts appear in the judgment. 
C A. Y. 

Lutwyche, J. A claim was made by Mr. Gray to be allowed to 
prove in this estate for £29 Ts. 7d. on account of goods supplied to 
Morton before his insolvency ; but it was contended by Mr. Bell, on 
behalf of the Official Assignee, tha^. this claim should be disallow^ed^ 
and tijiit Gray should be compelled to refund a sum of £29 78.^ 
which he had received from one Bright, a servant of the insDiyent, 
and which sum had been paid by Bright after the date of the order 
for sequestration. Mr. Little, on the other hand, argued that the 
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payment was pr.)tected by the 12th section of the Insolvency Act ^ /nreMoRTou, 
5 Vic, No. 17, as a hond-Jlde payment made by Bright on behalf of ^^I'^^^^y. 
the insolvent without notice of the sequestration of his estate. Two Lutwyche, J. 
points raised during the argument appeared to me to be of sufficient 
importance to induce me to reserve judgment, and I shall now state 
the opinion at which I have arrived in the matter generally. 

I must premise, however, that the claim raised on the part of the 
Official Assignee, to have the money paid by Bright refunded, does 
not properly arise at the present stage of the proceedings, which 
relate only to the sufficiency of the proof offered by G-ray in respect 
of a debt due by Morton, for other goods than those for which Gray 
received payment from Bright. But, as the intimation of my opinion 
on the points raised may perhaps render such application unnecessary, 
it may be convenient to express such an opinion. 

There was conflicting evidence as to the person to whom credit 

was given by G-ray for the goods which were forwarded by him to 

Bright. If the credit was given to Bright himself, cadit quaestio^ for 

then G-ray had a clear right to look to him for payment, and he has 

been paid accordingly. It is only upon the assumption that the 

credit was given by Gray to Morton that the points raised by 

Mr. Bell could affect the right of G-ray to retain the money paid by 

Bright, and, in expressing my opinion on this point, I must by no 

means be understood as deciding to whom credit was really given. 

Assuming, however, that it was given to Morton, we must see how 

the facts of the case stand, so far as they are material. Morton had 

ordered the goods to- be forwarded to Bright, and had given G:ray a 

promissory note for £49 Is. including in this amount a sum of £20 

on account of the goods so ordered. The promissory note became 

due on the 30th July last, and is unpaid ; and before it came due G-ray 

applied to Bright, who resides at the Burnett Inn, for payment of the 

whole amount due, viz., £29 4s. 6d. On the 1st of August an order 

is made for the sequestration of Morton's estate for the benefit of his 

creditors. On the 3rd of August Bright posts a letter to G-ray, 

remitting cheques to the amount of £29 7s. On the 4th August a 

notice appears in the Oovernment Gazette stating that Morton's 

estate had been placed under sequestration ; and on the 6th August 

Q-ray received Bright's letter of the 3rd August, and appropriated the 

cheques in payment of his debt. 

Mr. Bell contended that the notification of the insolvency in the 
Gazette was notice to all the world, and that, consequently, G-ray must 

B 
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/•ire Morton, be taken to have known that an order had been made for the 
.X p a AY. g^questration of Morton's estate, before the money from Bright came 
Ltttwyche, J. into his hands. But I cannot assent to this proposition. As a 

general rule the Ooverpmenf Oazetfe is onlj admissible as 
evidence per ge of such acts of state as are usually announced to the 
public through that channel, such as proclamations and addresses 
received by the Crown. But in a few cases the Legislature has 
interposed, and expressly made this paper evidence of certain facts, 
which are directed to be published in it. Thus, in the statute now 
under consideration (5 Vic, No. 17), we find in section 34, a 
direction that, after any estate has been placed under sequestration, 
notice thereof shall be given in the Oovernment Gazette, and that 
two public meetings of creditors shaJl be thereby appointed, and it 
then goes on to enact '' and such publication shall be deemed notice 
thereof to all persons." Other instances will be found collected in 
Taylor on Evidence (edition 1848), p. 1090. But, unless the case is 
governed by some special clause in an enactment, evidence must be 
produced aliunde in the usual manner in order to affect a party with 
notice of the contents of the Gazette, No such evidence has been 
produced in this case. Bright could not have seen the notice before 
he paid the money, and Gray swears that he did not know that the 
order had been made for sequestrating Morton's estate before 
Bright's letter was forwarded ; and that between that day and the day 
on which he received the letter he did not search the Government 
Gazette, or any of the local papers. J see nothing, therefore, in the case 
which induces me to believe that the payment made by Bright was not 
made or received in good faith. So far as Bright is concerned, I think 
that the payment must be taken to be made on 8rd August. In Adams 
V. Lindsell (I B. & Aid. 681), the Court held that a party who 
transmits a proposal by letter must be considered as renewing his 
offer every moment, until the time at which the answer is to be sent, 
and that then the contract is completed by the acceptance of the offer. 
I think the principle to be extracted from that decision applies also to 
payments ; but, it seems to me, that the discharge of an obligation 
must date from the transmission of the money, if accepted, and not 
from the time of its receipt. The writer has done all that lay in his 
power by posting the letter, and cannot recall its contents, which 
must be delivered to the person to whom it is addressed ; still, to 
bring a payment within the protection of the 12th section of the 
Insolvent Act, 5 Vic, No. 17, both the creditor who receives and the 
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party nvho pays must be ignorant of the fact that an order has been Fitzgkrald 

made for the sequestration of the insolvent's estate. If Mr. Gray had j^y 

been made aware at the time he received the money from Bright that 

Morton had been declared to be an insolvent by the order of tlie 

Court, the payment would not have been protected. As the evidenc4' 

stands, however, I think the payment is protected by the operation of 

the I2th section. 

The proof of the debt of £29 7s. 7d. appears to me satisfactory, 
and must, therefore, be allowed. 

Solicitor for Official Assignee : 2). F, Roberts. 
Solicitor for applicant : Robert Little. 



EITZaEEALD v. BOYLE. 

Public officer-^ Action for damages arising from action of public officer jggi. 

— Officer acting in judicial or ministerial capacity — Want ofSth, ^^^^ Marfk. 
jurisdiction — Malice — Judicial notice — Duty of officer, how Lntwyche^J. 
pleaded. 

An action will not lie against any public officer in respect of any undertaking 
or agreement made by him in his public and official character, even if he contract 
under seal. 

Public officers acting in a judicial capacity are not responsible in 
damages for an injury to an individual resulting from an act of omission or 
•commission on their part, unless they act advisedly without jurisdiction, or with 
malice. 

Where the duty of a public officer is purely ministerial, an action will 
Jie against him for particular damage occasioned to an individual by a breach of 
«uch duty. 

Drmubrer by defendant to the declaration in an action by 
Henry Boyle against Robert Eitzgerald to' recover damages arising 
from a breach of the defendant's duty- as the Commissioner of Crown 
Lands for the district of Maranoa. 

The pleadings and the arguments of counsel appear fully in the 
judgment of the learned judge. 

Pring, A, O., for the plaintiff. 
Blakeneg, for the defendant. 

C. A.V. 
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FiTZOEBALD 

V, 

BOTLE. 



Lntwyche, J. 



11th March, 1861. 

LuTwrcHE, J. By consent of the Attorney- General, who was 
counsel for the plaintiff in this case, and of Mr. Blakeney, who was 
counsel for the defendant, the demurrer to the declaration, which was 
set down for argument on the last day of the First Term, was ordered 
to be argued before me in Chambers on the 5th day of March instant, 
the judgment to be taken as of the Term ; and on the day appointed 
the demurrer was so argued accordingly. 

The declaration contained five counts. The first count began by 
reciting that the plaintifP, at the time of the commission of the 
grievances thereinafter mentioned, was in the lawful possession and 
occupation of a certain tract of Crown Land a, being a run or runs 
called " Bungunyah" and " Warroo," situate in the district of Maranoa, 
which was then part of the colony of New South Wales, and that he 
was, by virtue of an application duly made by him, and of the 
acceptance of the same, entitled to a lease thereof from the Crown for 
a period not expired. The count went on to allege that, at the time 
before mentioned, there were upon the portion of the said tract of 
Crown Lands which was tendered for as thereinafter mentioned under 
the name of "Byau Bunuoo," divers buildings and improvements 
belonging to the plaintiff ; that thS defendant was Commissioner of 
Crown Lands for the district of Maranoa, and that it was his duty as 
such Commissioner not to make or join in making, or to be concerned 
or interested for his own benefit in, any tender or application to the 
Q-overnment of New South Wales for a lease of any portion of the 
said tract of Crown Lands to the prejudice of the plaintiff, or to report 
or represent to the said Government that any portion of the said tract 
of Crown Lands was open to teudec, for a lease or otherwise ; but 
that, on the contrary, it was the duty of the defendant as such Com- 
missioner to report and represent to the Government that no portion 
of the said tract of Crown Land was open to tender for a lease or 
otherwise, and that any tender or application for a lease thereof, or 
any part thereof^ by any other person than the plaintiff, was objection- 
able and inadmissible. Breach that the defendant, contrary to his 
duty in that behalf, made and joined in making, &c., a tender to the 
Government of New South Wales for a lease of a portion of the said 
tract of Crown Lands under the name of "Byan Bunnoo," by and in 
the name of one James Robertson ; that the said tender was referred 
by the Government to the defendant as such Commissioner to report 
thereupon, and that the defendant falsely reported that Eobertsou's 
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tender was unobjectionable. The count went on to aver, in eubstance, 
that the Government accepted BobertHon's tender for"Bjan Bunnoo," 
and authorised him to take immediate possession of it, whereby the 
plaintiff was deprived of the occupation of that portion of his run, and 
lost his right to a lease thereof. It also alleged as special damage the 
payment of large sums of money by the plaintiff in defending his 
rights. 

The remaining four counts of the declaration set out, in the main, 
the same facts, but with some variations in the mode of stating the 
duty of the defendant, or his breach of duly, as Commissioner for 
Crown Lands, llie second count was in terms identical with the first, 
but the breach contained the additional words, '* well knowing the 
premises." The third count did not allege that the defendant had 
any interest in making the tender, but simply averred that it was 
made by Robertson, and in the breach the scienter was omitted, and 
it was slated that the defendant falsely reported that the tender was 
unobjectionable. The fourth count was the same as the third with the 
addition of the scienter in the breach. The fifth and last count fol- 
lowed the terms of the fourth till it came to a statement of the duty 
of the defendant, when it alleged that it was his duty not to report 
without making due inquiry and investigation to ascertain whether 
such report or representation was true, and the breach averred that 
he did report w^ithout making such due iilquiry and investigation. 

The defendant demurred to the whole of the declaration, and 
assigned the following causes of demurrer : — 1. That the said counts 
respectively did not allege any fact from which the duties in the said 
counts respectively mentioned could be inferred. 2. That the asser- 
tion that such duties existed was not warranted in law. 3. That if any 
such duties did exist they were duties solely to the Government of 
the colony, and that breaches of them would not, in any respect, 
render the defendant liable to an action at the suit of the petitioner. 

The first ground of demurrer appears to be so weak that, if it 
had been the only cause assigned, it would have justified an application 
to the Judge in Chambers to set the demurrer aside as frivolous. 
Each of the five counts avers that the defendant was Commissioner of 
Crown Lands, and that as such he had certain duties to perform. The 
Court does not take judicial notice of the nature of the duties which 
devolve upon a Commissioner of Crown Lands. It may be assumed 
that, as he is a public officer, he has some duties to perform, but a 
plaintiff who comjBs before the Court, and complains of a particular 
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grievance suffered at the hands of a public officer, must inform the 
Court what his public duties are, by stating them upon the record; 
and he must state them, not argumentativelj by setting out facts from 
which the duties may be inferred, but by direct allegation (Stephen 
on Pleading, 5th Ed. 422). The breach of the public officer's duty, 
as alleged, is the foundation of the petitioner's right of action, and 
the document becomes, therefore, material and traversable. The case 
of Brown v. Mallet (5 C.B. 599), which was referred to as bearing on 
the first ground of demurrer, only shows that where the facts pre- 
viou»ly stated in the declaration negative any legal obligation on the 
part of the defendant, the allegation of a duty, as resulting from these 
facts, is useless, and will be rejected by the Court. Wherever the 
statement of a duty in the declaration is manifestly improper and 
unfounded, the declaration will be defective in substance, and 
judgment must be given for the defendant. But how is the Court 
to c<»llect from the general principles of the law, or othen^'ise, that the 
duty of a Commissioner of Crown Lands is not such as the petitioner 
in his declaration alleges it to be? I think that the allegation of 
duty in the several counts is well pleaded, and that the first ground 
of objection taken by the demurrer to the declaration was not merely 
untenable, but scarcely arguable. 

The second ground of demurrer seems to have been assigned with 
as little consideration as the first. Nothing was urged in support of 
it. No reference was made to any statute, or statutory regulation, or 
proclamation, to show that the assertions made in the declaration, 
with respect to a Commissioner of Crown Lands, were not warranted 
in law. The burden of disproof lay on the defendant, and he failed 
to point out any reason which might induce the Court to think that 
the duties which legally devolved on a Commissioner of Crown Lands 
were not such as they were represented in the declaration. On the 
other hand, reference was made to a regulation of which the Court 
is bound to take notice, because it is contained in a proclamation which 
appeared in the New South Wales Government Gazette, dated let 
January, 1848, and has relation to the affairs of government. Among 
the regulations established thereby, in pursuance of the Order in 
Council of 9th March, 1847, Chap. 2, sec. 13, is the following:-— 
"The description of each run tendered for will be forwarded to the 
Commissioner of the District in wWchit is fiituAt^d, vHth iiTstt^Uetioim 
to report whether it comprises any land leased, or under promise of 
\va»e, or applied for in any other tender; and, if it does comprise any 
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such land, that he should state what should be the run for which it 
shall be competent for parties to tender." The regulations made by 
the Order in Council, of 9th March, 1847, have, by virtue of the Act 
9 and 10 Vic. c. 104, s. 6, the force*aud effect of law in the Australian 
colonies; but it may be questionable, notwithstanding the terms of the 
13th section of chapter 2 of the Order in Council, whether any of the 
regulations issued by the Government of New South "Wales, pursuant 
to that section, have a like force and effect. Still, I think the Court 
is bound to take judicial notice of them on the ground I have already 
mentioned, and I think 1 am also bound to presume that the course of 
official action prescribed by the Government in the regulation above, 
set forth was duly followed. If so, the inference would be strong, if 
the Court were at liberty to travel out of the record, and to draw 
inferences from facts in an argument on a demurrer, that the duty of 
the defendant was substantially what it is alleged to be in the 
declaration. But it is sufficient to say, in disposing of the second 
giound of the demurrer, that nothing has been advanced to satisfy 
the Court that the duties legally devolving upon the defendant, as 
Commissioner of Crown Lands, are not correctly described in the 
declaration. 

The last and only cause of demurrer which affords room for 
serious argument affirms, as a proposition of law, that the defendant, 
being a Government officer, is only responsible to the Government for 
a breach of duty, and that, if any injury results to a private individual 
from such breach of duty, an action cannot be maintained in respect 
of such injury. The language of Dallas, C. J., in delivering judgment 
in Qidley v. Lord JPalmerston (3 Brod. <& 6. 286) would, at first sight, 
seem to support this proposition to its full extent. His Lordship there 
says : — " On principles of public policy, an action will not lie against 
persons acting in a public character and situation, which, from their 
very nature, would expose them to an infinite multiplicity of actions, 
that is, to actions at the instance of any person who might suppose 
himself aggrieved; and though it is to be presumed that actions 
improperly brought would fail, and it may be said that actions properly 
brought should succeed, yet the very liability to an unlimited multi- 
plicity of suits would, in aU probability, prevent any proper or prudent 
person from accepting. a public situation at the hazard of such peril to 
himself." The language of such a judgment, however, must always, 
be construed by a reference to its subject matter, and it is to be 
observed, that in OMley v. Lord Palmerston^ the defendant was sued^ 
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in assumpsit for the retired allowance of a retired clerk in the War 
Office, which the defendant, being Secretary at War, had received, and 
was authorised to pay over. The rule, aa broadly stated by Dallas, 
C. J., only applies to actions founded on contracts. It is well settled 
that no public officer is to be charged in respect of any undertaking 
or agreement made by him in his public and official character 
(Macbeafh t?. Raldimand, 1 T. R. 172; Rice v. Chute, 1 East. 678); 
not even when he contracts under seal (JIntvin v. Wolseley, I T. R. 
674). But the rule has only a partial application to actions against 
public officers when sued as wrong doers. In HetilyY. Mat/or, Sfc, oj 
Lyme (5 Bing. 107), Best, C. J. says : — "I take it to be perfectly 
clear that, if a public officer abuses his office, either by an act of 
omission or commission, and the consequence of that is an injury to 
an individual, an action may be maintained against such public officer." 
Here, it may be observed, the learned Chief Justice appears to lay 
down the law too generally the other way. A Judge of a Court of 
Record is a public officer ; yet it is clear law that a judge has 
immunity in respect of any act of a judicial nature within the general 
scope of his jurisdiction (see per Lord Mansfield in Mostyn r. 
Fahrigas, Cowp. 172). It used to be considered that the only instance 
in which an action would lie against a judge by the law of England, 
was for a refusal by him to put his seal to a bill of exceptions 
according to the Statute of Westminster the Second. The true 
ground on which this exceptional liability was founded arcse, I 
apprehend, from this circumstance, that the act which the judge was 
required to perform was not of a judicial, but of a ministerial 
character; and this distinction runs through all the cases, subject to 
this further qualification, that if a judicial officer acts without 
jurisdiction, he will be liable to an action of trespass, if he knows or 
has the means of knowing that which constitutes the defect of 
jurisdiction. (See the judgment in Galder v. Salkett, (3 Moo. P C. 
Cas. 28). 

Two comparatively recent decisions furnish apposite illustrations 
of the rule as thus qualified. In Linford v. Fitzroy (13 Q.B. 240), 
which was an action against a justice of the peace for refusing to 
take bail on a charge of misdemeanour, the Court of Queen's Bench, 
after taking time to consider their decision, came to the conclusion 
that the duty of a magistrate in respect to admitting to bail is purely 
a judicial duty; and they laid it down that when the duty of the 
magistrate is not purely and simply ministerial, he cannot be made 
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liable to an action for a mistake in doing, or omitting to do, anything 
in execution of his duty, unless he can be fixed with malice. In the 
case of Green v. hundred of Bucelechurcheg (1 Leon. 323), which 
has been frequently cited to show that an action lay against a 
magistrate for a breach of a ministerial duty by refusing to take 
examinations under the Statute of Hue & Cry, the point was not 
actually determined (per Lord Denman, C.J., 13 Q.B. 247). 

In the second of the cases above alluded to, the Court of Queen's 
Bench delivered another considered judgment, holding that a Judge 
of a court of record is liable, in an action of trespass, for an act done 
by his command when he has no jurisdiction, and is not misinformed 
as to the facts on which jurisdiction depends. (Houlden v. Smith 
14 Q.B. 841). The defendant, in that case, was Judge of the County 
Court of Lincolnshire (which is a court of record) holden at Spilsby. 
The plaintiff dwelt, and carried on his business, at Cambridge, out of 
the district assigned to the Spilsby Court. The plaintiff was sued 
in that Court for a cause of action which had arisen within the 
jurisdiction, and judgment was given against him. Afterwards, while 
the plaintiff still dwelt and carried on his business at Cambridge, a 
judgment summons, under the 98th section of the Act 9 & 10 Vic. c 95, 
was issued by the defendant, calling upon the plaintiff to be examined 
as to his estate and effects. This summons was issued without 
jurisdiction, for the section directs it to be issued by the County 
Court, within the limits of which the party shall then dwell or carry 
on his business, which, in this instance, was the County Court of 
Cambridgeshire. The plaintiff not appearing in answer to the. 
summons, the defendant, as Judge of the County Court at Spilsby, 
made a minute in the minute book of the Court, whereby it was 
ordered that the plaintiff should, for contempt in not attending, be 
committed to Cambridge Gaol for fourteen days, and he was so 
committed. In delivering the judgment of the Court of Queen's 
Bench, Mr. Justice Patteson observed : — " That this commitment was 
without jurisdiction is plain ; that the defendant ordered it under a 
mistake of the law and not of the facts is equally plain ; for it is 
impossible that he could be ignorant that the plaintiff dwelt and 
carried on his business in Cambridgeshire, the service of the processes 
having been proved to have been made there." And again, 
" Although it is clear that the Judge of a court of record is not 
answerable at common law in an action for an erroneous judgment, 
or for the act of any officer of the court wrongfully done, not in 
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pursuance of, though under colour of, a judgment of the court, yet 
we haTe found no authority for saying that he is not answerable in 
an action for &n act done by his command and authority when he 
has no jurisdiction." 

Although, howeTer, it appears that the rule, as laid down 
by Chief Justice Best, with regard ta the liability of public 
officers, has a more limited appearance than the literal meaning 
of his words would impart, I am of opinion that it strictly 
applies in all cases where the duty to be performed is merely 
ministerial. The older authorities on this branch of the subject will 
be found collected in Comyn's Digest, title Action upon the Case for 
Negligence (A2), and Action upon the Case for Misfeasance (Al). 
Later decisions uphold this doctrine. I have not been able to find 
any cases which are inconsistent with it. Barry v, Amaud (10 A. &> E. 
646), which was dted for the defendant, is a direct- authority against 
him on the fifth count of the declaration. Barrow v. Amaud (8 Q B. 
595), which is a decision of the Exchequer Chamber, is to the same 
e&ct. In Jacohsohn v, Blake (6 M. & G-. 919), it was held that the. 
defendants, who were custom-house officers, were not liable in 
trespass for taking possession of and detaining some goods liable to 
duty, under a misapprehension that they were prohibited and liable to 
forfeiture ; but it was plainly intimated by some members of the 
Court that they might have been liable in another form of action if 
the goods had been detained an unreasonable time. In Davis v. 
Black (1 Q.B. 900), which was an action against a clergyman for 
refusing to perform the marriage ceremony, the judgment was 
arrested, after verdict for the plaintilP, upon the ground that the 
declaration was essentially defective in some particulars which ought 
to have been averred ; but Lord Denman, C.J. observed : — " I am by 
no means prepared to say that such an action as that might not be 
maintained upon the declaration raising a proper complaint of a public 
officer neglecting his duty to the temporal, and it might be said to the 
very great, damage of an individual. Such a neglect of the duty of a 
clergyman may be actionable if it be malicious and without probable 
cause." Harris v. Baker (4 M. <& S. 27) has been distinguished from the 
class of cases enumerated, upon the ground that the services of the 
trustees w ere gratuitous, but the true line of distinction seems to be 
that the Act of Parliament under which they were appointed, gave 
them a discretion as to placing lamps along the road during the night 
time. 
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Upon a review, then, of the authorities, it seems clear, in the first 
place, that an action will not lie against any public officer in respect of 
any undertaking or agreement made by him in his public and official 
character, even if he contract under seal ; secondly, that public officers, 
acting in a judicial capacity, are not responsible in damages for an 
injury to an individual resulting from an act of omission or commis- 
sion on their part, unless they advisedly outstep the limits of their 
jurisdiction, or there be proof of malice ; and, thirdly, that where the 
duty of a public officer is purely and simply ministerial, an action will 
lie against him for particular damage occasioned to an individual by a 
breach of such duty. 

A pplying these principles to the case now before the Court, T am 
of opinion that all the counts of the declaration allege a duty in the 
defendant for the breach of which he may be made responsible in 
damages at the suit of the party aggrieved. Divested of the circum- 
stances of aggravation which are alleged in some of the counts, they 
all aver in substance that it was the duty of the defendant to ascertain 
and report. whether ''Byan Buunoo," as tendered for by Robertson, 
was or was not comprised in lands in the occupation of the plaintiff. 
Such a duty is essentially ministerial in its character. The defendant 
had to report on a matter of fact, and was not invested with any 
discretion. This duty, in this respect, may be compared to a duty cast 
upon the sheriff, who is commanded by a writ oi fieri facias to make 
of the goods and chattels of the defendant within his bailiwick the 
n mount of the monies recovered by the judgment. If the sheriff 
falsely returns that the defendant has no goods or chattels within his 
bailiwick, it is clear law, and has been for centuries, that an action will 
lie against him for such false return The result is that upon this 
demurrer judgment must be given for the plaintiff. 

Solicitor for plaintiff : D. F. Roberts. 
Solicitors for defendants : Little Sf Browne, 
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BARKER V. JOHNSON. 

1 801. Voteign judgment — Summons for issue of execution on memorial of 

' * foreign judgment — Right of defendant to impeach judgment ajttr 

LiUwydit^j^ memorial filed^W Vic, No, 12, s, 3—20 Vic, No, 25, s. 13. 

On the return of a Bunimons under 19 Vic, No. 12, 8. 3 *, founded on 
a memorial of a judgment of New South Wales, calling on a defendant to show 
cause why execution should not issue in the Supreme Court of Queensland upon 
such judgment, the defendant filed an afiSdavit stating that he had never been 
served with the writ in the action, either personally or by its having been left at 
any residence occupied by him. 

Held, that a memorial of a foreign judgment is only primd facie evidence 
that the judgment was obtained in due course of law ; that any defence which a 
defendant might plead on an action of debt on a foreign judgment will be a good 
answer to an application for the issue of execution under s. 3 of of the Act 19 
Vic, No. 12; and that, as the evidence adduced by the defendant raised reason- 
able doubts as to whether he had received proper notice of the proceedings in the 
action, the plain tifif was not entitled to the summary relief asked for, which 
should only be granted in very clear cases. 

Application on behalf of Barker, under section 3 of the Act 19 
Vic, No. 12, fop leave to issue execution in the Supreme Court of 
Queensland upon a judgment obtained by him in the Supreme Court 
of New South Wales against Johnson. 

* 19 Vic, No. 12, s. 3. It shall be lawful for any Judge of the Supreme 
Court of this colony, upon the application of the person in whose favour such 
judgment, decree, rule, or order was obtained, or his attorney, to issue a summons 
calling upon the person against whom such judgment, decree, rule, or order was 
obtained to show cause, within such time after personal or' such other service of 
the summons as such Judge shall direct, why execution should not issue upon such 
judgment, decree, rule, or order ; and such summons shall give notice that iu 
default of appearance execution may issue accordingly, and if the person so sum- 
moned does not appear or does not show sufficient cause against such summons, 
it shall be lawful for any Judge of the Supreme Court, or the said Court, on due 
proof of such service as aforesaid, to order execution to issue as upon a judgment, 
decree, rule, or order of the Supreme Court of this colony, subject to such terms 
and conditions (if any) as to such Judge or Court may seem fit; and thereupon and 
subject thereto the person entitled to such execution shall have and be entitled 
to all such process, and to all such rights and remedies for the enforcement 
thereof ; and the person against whom such execution is ordered shall in like 
manner be entitled to all such protective i^ights and advantages as they would 
respectively have been entitled to had such judgment, decree, rule, or order been 
obtained within the Supreme Court of the colony ; and all such proceedings may 
be had or taken for the revival of such judgment, decree, rule, or order, or the 
enforcement thereof, by and against persons not parties to such judgment, decree, 
rule, or order as may be had for the like purposes upon any judgment, decree, 
rule, or order of the Supreme Court of this colony. 
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All the facts and the argument of counsel appear fully in the 
judgment of the learned judge. 

Browne, for the applicant. 

The defendant, in person, showed cause why the application 
should not be granted. 

C. A. V. 

11th March, 1861. 

LuTWTCHE, J. The defendant in person showed cause on the 6th 
instant why execution should not issue on a judgment which had been 
obtained against him in the Supreme Court of New South Wales. 
The application for a summons was founded on a memorial of the 
judgment, filed in the Supreme Court of Queensland, under the 
provisions of the Acts 19 Vic, No. 12, s. 3, and 20 Vic, No. 25, s. 
13 1; and was supported by an affidavit that the defendant was resident 
in Brisbane, and had acknowledged himself to be the defendant in the 
action. The defendant, however, on showing cause, produced an 
affidavit stating that no writ of summons in the action had ever been 
served upon him, either in New South "Wales, Queensland, or 
elsewhere ; and that, to the best of his knowledge and belief, no such 
writ of summons had been left at any residence occupied by him. 
Mr. Browne, who appeared for the plaintiff, contended that the 
judgment of the Supreme Court of New South Wales was conclusive, 
and that the Supreme Court of Queensland, by entertaining any 
objection to the judgment on the score of irregularity in the 
proceedings, would, in effect, constitute itself a court of appeal from 
the Supreme Court of New South Wales. He argued also that a 
summons to show cause was deemed necessary in the first instance, 
because the party summoned might perhaps be able to show that he 
was not the defendant in the action, or that the seal of the Court by 
which the memorial purported to be authenticated was forged, or 
that the judgment was satisfied ; but that a judgment which 
appeared on the face of it to have been regularly obtained could not 
be afterwards questioned. I expressed an opinion at the time that 
the memorial was only primd facie evidence that the judgment had 
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+ 20 Vic, No. 25, s. 13. The provisions of the Act of Council, pasned in 
the nineteenth year of Her Majesty's Reign, entitled An Act to give further 
remediea to creditors against persons removing from one Australasian colony to 
another, shall be applied in reference to the district of Moreton Bay in the same 
manner as if the said district were a separate Australasian colony. 
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been obtained in due course of law, but as the point was of ])ractica1 
importance, and it had been raised for the first time under the Acts 
referred to, I consented to reduce into writing the grounds of my 
decision. 

The Act 19 Vic, No. 12 (extended to the district of 
Moreton Bay by the Act 20 Vic, No. 26, section 13) was pnssed, as 
may be collected from the preamble, in order to provide a remedy 
at^aiiiRt the evasion of the judgments of the Supreme (Spurts of the 
several Australasian colonies, which the separation of the respective* 
jurisdictions of those Courts, and the propinquity of the several 
colonies to each other, had greatly facilitated. In addition, therefore, 
to the right which the plaintiff enjoyed at common law of bringing 
an action of debt on a foreign judgment, the Legislature gave him 
the means of obtaining the fruits of his judgment by a summary, 
inexpensive, and expeditious proceeding. He has only to file the 
memorial of the foreign judgment, containing certain particulars 
enumerated in the 2nd section of the Act, and thereupon a summons 
may be obtained calling upon the defendant to show cause why 
execution should not at once issue against him. But I conceive that 
in providing this additional remedy for judgment creditors, this 
Legislature did not make the memorial of a foreign judgment better 
evidence of a debt than the judgment itself. Any defence, therefore, 
that may be pleaded to an action of debt on a foreign judgment will 
be a good answer to an application under the Act 19 Vict., No. 12. 
]n Ferguson v. Mahon (11 Ad. and E. 170), which is a leadinj^ 
authority on the subject, and where all the previous cases are 
collected, an action of debt was brought in the Court of Queen's 
Bench in England on a judgment obtained in an action of assumpsit 
in the Court of Common Pleas in Ireland. The defendant pleaded 
that, though the said judgment was in fact obtained by the plaintiff 
against the defendant, the defendant was not at any time arrested 
upon, or served with, any process issuing out of the Court of 
Common Pleas in Ireland, at the suit of the plaintiff, for the cause of 
action upon which the judgment was obtained; nor had he at any 
time notice of such process; nor did he at any time appear in the 
Court of Common Pleas in Ireland, to answer the plaintiff in the said 
action. Upon demurrer it was argued that if the. judgment was in 
fact open to the objection urged in the plea, it was irregular only, 
and might have been set aside upon application to the Court in which 
it was recorded, and that the Court of Queen's Bench in England 
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were bound to respect it as a valid judgment so long as it stood un- 
reversed. But Lord Denman and the other Judges of the Court of 
Queen's Bench held, after taking time to consider their decision, that 
although an Irish judgment was a record for certain purposes, the 
inquiry was still open, not indeed into the merits of the action or the 
])roprietj of the decision, but whether the judgment was passed under 
«uch circumstances' as to shew that the Court had properly jurisdiction 
over the party. And as it appeared in that case that the defendant 
had never had notice of the proceedings, or been before the Court, 
judgment was given for the defendant. 

The affidavit filed 'by Mr. Johnson does not go so far as the plea 
in Ferguson v. Mahon, for it does not state that he never had notice 
of the proceedings, nor that he did not appear before the Supreme 
Court of New South Wales. But enough is shewn on the face of the 
affidavit to raise a strong doubt in my mind whether the judgment was 
not obtained without giving the defendant any notice of the proceed- 
ings; and if reasonable doubt can be entertained on this point, 
execution ought not to issue under the provisions of the Act, 19 Yic, 
No. 12, which should only be enforced in very clear cases. It 
appears that the defendant is resident of Brisbane, and it does not 
appear that he resided elsewhere. He swears that the writ was never 
served upon him personally, and that to the best of his knowledge and 
belief no such writ had ever been left at his residence. I am of 
opinion, therefore, that the application of the plaintilP for the issue of 
execution on the judgment must be dismissed. If the judgment was 
obtained in due course of law, the plaintiff can still enforce it by 
bringing an action of debt on the judgment. But. when the Court is 
invested with extraordinary powers, more than ordinary caution should 
be used in their exercise, and I think that most alarming consequences 
might ensue if I were to hold that the plaintiff in the present case is 
entitled to the summary remedy which he seeks. In dismissing the 
application, however, I shall not, under the circumstances, give costs ; 
each party will pay his own. • 

Solicitors for plaintiff : Little Sf Browne, 
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FLEMING V, TOOTH. 

1801. Receiver^ appointment of- — Evidence on application for appointment — 

siHt Mar ' Affidavits offitne%s and willingne%s to act. 

_ 7 r On an application for the appointment of a receiver, evidence should be 

* adduced of the personal fitness of the proposed receiver, and of his willingness 

to act. 

Motion on behalf of the plaintiff for the appointment of a 
receiver in an action by Joseph Pleming against William Butler 
Tooth for specific performance of a contract for the sale of a cattle 
station. 

Gore Jones^ for the plaintiff, applied that Mr. Q-eorge Kaff might 
be appointed receiver. 

Pring^ A. 6^., took the objection that no affidavit had been filed 
showing the personal fitness of Mr. Raff, or his willingness to act as 
receiver in the action. 

LuTWYCHE, J. I am of opinion that the objection taken by 
the Attorney-General is a valid one, and that this application cannot 
succeed, and must be dismissed with costs. 

Solicitors for plaintiff: Macalister Sf Scott. 
Solicitors for defendant : Little If Browne, 
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BAETLEY v. ROW. 

Sill of Hale, construction of- — After acquired property — New trial — 1861. » 

Verdict against evidence — Wrongful admission of evidence — ' " ^^' 
Interest of juror in verdict as ground for new trial. LtUwyche, J, 

By a bill of sale, the mortgagor, a chemist and druggist, ** granted, 
bargained, sold, and assigned" to the mortgagee, all his horses &c., and ''all 
other the stores, goods, chattels, and efifects, in, upon, or about the house 
where the said mortgagor now resides and carries on business, or which, 
daring the continuance of this security, may be in or upon any other premises 
where the said mortgagor shall reside, or carry on business, "and after conferring 
on the mortgagee, in default of payment of the moneys intended to be secured, 
a right to take possession of the mortgaged goods and sell, the deed continued 
'* provided always, and it is expressly agreed, that the said mortgagee, his 
executors, administrators, and assigns, may enter, under the powers hereinbefore 
contained, into possession of any property of the said mortgagor, which may at 
any time be on the premises where he may carry on business, whether the same 
shall actually pass by this deed or not, the intention of these presents being to 
make any stock or effects hereafter acquired by the said mortgagor, a security 
to the said mortgagee, whether the same is now in his possession or not." 
Subsequently to the execution of the bill of sale, the mortgagor purchased goods 
from third parties, and, default having been made by the mortgagor, the 
mortgagee took possession inter alia of these goods under his mortgage. 

Held that, as the authority given by deed to take possession of after 
acquired property had been rendered complete by an actual taking possession of 
the goods, the mortgagee could, by the exercise of the power of sale conferred 
on him by the deed, give a good title to those goods. 

Gongreve v, EvetU (23 L. J., Ex. 273), followed. 

Where, at a trial, evidence had been admitted which was irrelevant, and 
which tended to distract the minds of the jury from the question of fact which 
they had to try, and to create in their minds an undue bias in favour of the 
defendants, a new trial was directed to be bad. 

On the trial of an issue to decide the ownership of property, one of the 
juro**8 was a judgment creditor of a person whose assets would be materially 
increased or decreased by the result of the verdict. On a motion for a new trial 
on the ground of tHe interest of the juror in the verdict, the juror made an 
affidavit that he was not aware, at the time of the trial, that the verdict could 
have the slightest influence on his claim against his judgment debtor. 

HMy that the interest of the juror in the verdict was not a sufficient 
ground for a new trial. 

Bailey v, Macaulay (13 Q. B. 815), distinguished. 
c 
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Bartlbt v. Row. Motion" on behalf of the plaintiff to make absolute a rule nisi 

for a new trial of an interpleader issue, between Nehemiah Bartlej, 
of Brisbane, and Messrs. Row, of Sydney, on the grounds (1) that 
the verdict was against the evidence, (2) that improper evidence had 
been admitted by the Judge on the trial, and (3) that one of the 
jury who tried the case was an interested party. 

Barnes, who carried on the business of a chemist, in 
Ipswich, executed a bill of sale over all his effects, in the terms 
appearing in the judgment of the learned Judge, in favour of 
George Thorn, as security for money lent. Default having been 
made in payment under the bill of sale, Thorn exercised his 
power of taking possession and sale, and sold to the plaintiff, who 
allowed Barnes to continue on the premises, acting as his agent. 
Among the goods thus seized and sold by Thorn were goods acquired 
by Barnes after the execution of the bill of sale. Defendants, who 
were judgment creditors of Barnes, after the sale of the goods, 
caused the sheriff to seize the goods under aj^.^a. on their judgment. 
The plaintiff claimed the goods, and the sheriff interpleaded. All 
the other material facts, and the argument of counsel, appear from 
the judgment of the learned Judge. 

Fring^ A, G^., for the plaintiff. 
Gore Jones for the defendant. 

The following cases were cited by counsel : — Lunn v, Thornton 
(1 C. B. 379), Tapfield v, Hillman (6 M. & G, 245), Congreve v. 
Evetts (23 L. J. (Ex,) 273), Fetch v. Tutin (15 M. & W. 110). 
C. A. V. 

29th November, 186 1 . 

LuTWTCHE, J. This was an interpleader issue directed by the 
Court, in order that a jury might determine whether certain goods which 
had been seized under a writ of j^./a., issued at the instance of Messrs. 
Row, of Sydney, against one R. M. Barnes, of Ipswich, were the property 
of the execution creditors, the Messrs. Row, or of Nehemiah Bartley, of 
Brisbane. The issue was tried before me and a special jury of four 
persons at the Ipswich Assizes, on Thursday, 7th instant, when the 
jury found a verdict for the defendants. In the ensuing Term, the 
Attorney- General obtained a rule nisi for a new trial, and against 
this rule cause was shown on the third and last days of the Term by 
Mr. Q-ore Jones, the Attorney- General being heard in support of it. 
Three grounds were urged in support of the rule. 1. That the verdict 
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was against the weight of the evidence. 2. That evidence was Babtlby t?. Row. 
improperly received by the Judge on the trial of the issue. 3. That Lutwyche, J. 
one of the jury was interested in the verdict. On the third I desired 
time to consider, and promised to deliver a written judgment which I 
now publish accordingly. The parties have agreed to take the judg- 
ment as of the Term. 

There seems to be no sufficient reason for disturbing the judgment 

______ • 

on the first, ground. Without entering into particulars, it is enough to 
say that the argument of the plaintiff's counsel failed to satisfy the 
Court that the verdict of the Court was demonstrably wrong, although 
evidence was given which might well have justified a verdict for the 
plaintiff. When evidence is produced on both sides, it is for the jury 
to weigh the evidence and give their verdict as the scale, in their judg- 
ment, preponderates. If a new trial were to be granted in all instances 
in which a judge might think that, if he had been on the jury, he would 
have found a different verdict, the province of the jury to decide ques- 
tions of fact would be practically absorbed by the judge. It is only in 
extreme cases that the Court will interfere to set aside their findings, as 
where the verdict has been obtained by surprise or fraud, or where their 
finding, upon the facts proved, is so perverse and so shocking to reason 
and conscience that the verdict could not be allowed to stand without 
shaking the confidence of the community in the administration of 
justice. 

Upon the second ground, however, I am of opinion that a new 
trial ought to be granted. The plaintiff rested his claim upon a 
purchase by him, of the goods in question — the stock-in-trade of a 
druggist's shop — on the 26th August last. The goods were sold by 
auction, in pursuance of a power given by a bill of sale executed by 
Barnes, in favor of George Thorn, as a security for an advance by 
Thorn of £300. The sum paid by Bartley for the stock-in-trade was 
iB220. It was argued, however, at the trial, that the goods were 
bought in Bartley 's name for Barnes, who was the real purchaser; 
and after the bill of sale had been given in evidence on the part 
of the plaintiff, Mr. Jones proposed to ask Barnes, in cross- 
examination, what goods he had obtained from Messrs. Eow, 
subsequently to the execution of the bill of sale. To this question 
the Attorney- General objected ; and, with the recollection of Lunn v, 
Thornton (1 C.B. 379), and Gongreve v, Eoetts (23 L.J. (Ex.) 273) in 
my mind, I expressed a strong opinion that the proposed evidence 
nvould be inadmissible ; but, as I had not the cases at hand, and the 
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Bartlktv. Row. question was pressed, I allowed it to be put, and it was answered. 
Lutwyche, J. 1* appeared from the answer that some g<)ods were supplied hv 

Messrs. Eow to Barnes after the bill of sale had been executed. It 
was urged by Mr. .Tones, in showing cause against the rule for a new 
trial, on the grounds that this evidence had been improperly received, 
that, even admitting the bill of sale to have operated as a continuing 
security, the evidence was receivable, with a view to show that Barnes 
was the party who purchased at auction, inasmuch as he would have a 
strong interest in buying, for £220, goods which might have been 
worth £400 or £500. The answer to this argument is that Bartley 
had as strong an interest iu getting a good bargain as Barnes, and, in 
thin point of view, therefore, the evidence, which was calculated to 
prejudice the jury against the plaintiff's claim, was inadmissible, and 
ought to have been rejected. But it was further contended by Mr. 
Jones that the bill of sale given by Barnes to Thorn did not operate 
as a continuing security, and covered only the stock-in-trade which 
was in the hands of Barnes when the bill of sale was ex(»cuted. 
By that deed Barnes '^ grafted, bargained, sold, and assigned " to 
Thorn all his horses, etc., " and all other, the stores, goods, chattels, 
and effects in, upon, or about the house where the said A. M. Bame& 
now resides and carries on business ; or tohich, during the con- 
tinuance of this security, may be in or upon any other premises where 
the said A. M. Barnes shall reside or carry on business." There 
was a proviso in the deed that, if the sum of £300 were not repaid 
by Barnes to Thorn, on demand, it should be lawful for Thorn to take 
possession of the goods and sell them by private contract or public 
auction; and a similar proviso in these terms — "Provided always, 
and it is hereby expressly agreed that the said George Thorn, his 
executors, administrators, and assigns, may enter, under the powers, 
hereinbefore contained, into possession of any property of the said 
A. M. Barnes, which may, at any time, be on the premises where he 
may carry on business, whether the same shall actually pass by this 
deed or not ; the intention of these presents being to make any stock 
or effects, hereafter acquired by the said A. M. Barnes, a security 
to the said G-eorge Thorn, whether the same is now in his possession 
or not.'* It was evidently the intention of the parties, therefore, that 
the assignment should operate as a continuing security, and apply to 
property afterwards acquired ; and, as the express authority given by 
the deed to take possession ot after acquired goods was completed 
by possession being actually taken before the writ oi fieri facias was^ 
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issued (3rd October), the present case is directly within Gongreve v, Babtlby r. Row. 
HveU8 (uhi sup.), recognized and acted upon in the subsequent cases of Lutwyohe, J. 
Hope V. Rayley (25 L.J. (Q.B.) 165), and Carr v. Allatt (27 L.J. (Ex.) 
385). It follows that evidence was admitted at the trial, which was 
not merely irrelevant to the issue, but which had a tendency to 
distract the attention of the jury from the question of fact which 
they had to try, and to create in their minds an undue bias in favour 
of the defendants. 

I am of opinion that a new trial ought not to be granted on the 
third ground moved by the Attorney- General, viz. : — that one of the 
jury was interested in the verdict. It appears, from the affidavits 
filed, that Henry Vivian Hassell, one of the jury, was at the time of 
the trial a judgment creditor of Barnes; that the plaintiff was not 
aware of this circumstance at the time, but that his attorney was ; 
and that, since the trial, Mr. Hassell has discontinued the proceedings 
which he had taken 'against Barnes, and has commenced a fresh 
action against him. Mr. Hassell stated in his affidavit that he was 
not aware that the verdict of the jury could have the slightest 
influence on his claim against Barnes, and there is not the least 
ground for questioning the entire accuracy of that statement. But 
the question remains, was he interested in the result of the verdict or 
not, at the time he entered the witness box ; and I think there can 
be no doubt he was so interested. The goods had been purchased at 
auction for £220, and fresh stock had since been supplied by Bartley. 
The judgment debt of Messrs. liow was, as I collect from the 
evidence, about £140, and if it were declared by the verdict that 
Bartley had no claim on the stock-in-trade, there w ould remain, after 
the judgment debt of the Messrs. Row had been satisfied, upwards of 
£80 worth of goods liable to execution at the suit of other judgment 
creditors of Barnes, one of them being Hassell. The authorities, 
however, are to a certain extent conflicting upon the propriety of 
granting a new trial upon the ground that a juror was interested in 
the result of the verdict. In the most recent case upon the point, 
Williams v. Great Western Railway Coy. (28 L. J. (Ex.) 2), a new 
trial was refused, and it was held that the remedy of the party was 
by way of challenge. But the Court of Exchequer expressly guarded 
themselves from saying that they would not ' interfere under any 
circumstances, and it is to be observed that a previous decision of the 
Court of Queen's Bench, directing that a new trial should be had on 
the ground of interest in a juror, was not brought under the notice of 
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Babtletv.Row. the Court of Exchequer in Williams v. Great Western Railway Coy, 
Lntwyche, J. I" Bailey r. Macaulay (13 Q. B. 816, 829), an action was brought 

against a member of a proyisional committee of a railway company, and 
the foreman of the jury by whom the action was tried was a brother 
provisional committee-man of the same company with the defendant, 
who had the verdict. "This," said Lord Denman, C. J., who delivered 
the verdict, " appears to us to be wrong ; though he was left on 
the special jury he ought to have informed the Judge of his peculiar 
position." But, although the Court granted a new trial in that case* 
the judgment turned upon the fact that the juryman did not make an 
affidavit that he did not know that he was about to dispose of interests 
. essentially the same as his own. " We, therefore, cannot help 
inferring," continued Lord Denman, "that he thought his own interest 
might be affected by the verdict, and are of opinion that for thi» 
defect there ought to be a new trial." Mr. Hassell, however, 
distinctly denies any knowledge that the verdict could have the 
slightest influence on his claim against Barnes, and the case is thu» 
taken out of the authority of Bailey r. Macaulay, As at present 
advised I should have no difficulty, were the same circumstances to 
arise as happened in the last mentioned case, in following the 
deci^ion of the Court of Queen's Bench rather than that of the Court 
of Exchequer. It is a well known maxim of law that a judge cannot 
sit to try his own cause, and the Court of Queen's Bench has 
repeatedly interfered where magistrates who had an interest in the 
subject matter of decision have acted in their magisterial capacity 
(See B. V. Cheltenham Commissioners, 1 Q. B , 467 ; B. v. Justices of 
Hertfordshire, 6 Q. B., 753 ; B, v. Inhabitants of Upton St, 
Leonards, 10 Q. B 827). I can see no difference in principle 
between the position of a judge or a magistrate, in this respect, and 
that of a juror ; and I think it would be desirable, in future, that 
a juror should state that he is interested when such is the fact. If 
no objection be made to his serving by either of the parties, he can 
then sit and try the cause with(»ut any risk of suspicion. 

For the reasons above stated the verdict ought not to be disturbed 
upon either the first or third of the grounds moved by the Attorney- 
General, but upon the second the rule must be made absolute for a 
new trial. 

Solicitor for plaintiff : Chas. F. Chubb. 
Solicitor for defendants: J. Malbon Thompson. 
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Be CAMPBELL, Ex parte MTJIE. 

Trustee Act, 1852 {16 Vict., Xo. 19) s. 9—Vesting order— Sale of 
land without conveyance — Death of Vendor, 

The vendor of land died before executing a conveyance, and the purchaser 
entered into possession. 

Held that the purchaser was entitled to an order vesting the land in him 
and his heirs, as and for an estate in fee simple. 

Petition for vesting order under s. 9 of IG Vic, No. 19, by 
Andrew Muir. 

John Campbell, on the 14th April, 1859, sold certain land in 
Fortitude Valley, Brisbane, to the petitioner. The petitioner paid 
the purchase money to Q-eorge VTarren, agent for the vendor. 
The petitioner entered into possession of the said land. Campbell 
executed no conveyance, and died, leaving a widow and a son. 

Careify in support of the petition, read affidavits disclosing the 
above facts. 

LuTWYCHE, J., made an order directing that the lands mentioned 
in the petition should vest in the petitioner and his heirs, as and for 
an estate in fee simple. 



1861. 
8th Octofier, 



LfUiffyche, J, 



40 



SUPREME COURT REPORTS. 



[Vol. I. 



1882. 
7th January, 

LtUwyehe, J, 



PATEN V. CEIBB. 

Oroum grant to joint tenants — Mortgage hy one tenant — Insolvency — 
Partition — .Tenants in common, 

lool. j^ Crown grant was made to two joint tenants, one of whom mortgaged his 

27thf 19th Dec, [nterest and was subsequently adjud[icated insolvent, and the equity of re- 
demption became vested in the official assignee. 

Held, that the joint tenancy was severed, and that the other tenant and the 
official assignee became tenants in common. 

A joint tenant cannot forfeit more than his own share in a joint tenancy. 

Action by John Paten against Robert Cribb, for a partition of land. 

All the facts and the arguments of counsel appear sufficiently 
from the judgment of the learned Judge. 

Oareg for plaintiff. 

Pring, A, G., and Lilley for defendant. 
0. A. V. 

7th January, 1SG2. 

LuTWTCHE, J. In this ease the plaintiff, after a lengthy 
argument on the merits, prayed for leave to amend his bill, not 
without costs, on the ground that the objection that relief was sought 
against the wrong parties did not appear on the face of the bill, but 
was only to be collected from the evidence. 

I have looked through tlie papers, and find the objection apparent 
on the face of the bill. The facts, so far as they are material to the 
single point under consideration, are few and simple. By a Crown 
Grant, dated 14th December, 1858, 45 acres of land, near the con- 
fluence of Enoggera and Fish Creeks, in the couuty of Stanley, being 
portion 168, were conveyed to the plaintiffs, John Paten, and his son, 
Philip John Paten, their heirs and assigns, for ever. 

The effect of this grant was to vest the land in question, in the 
father and son, as joint tenants in fee simple. Subsequently the Bon 
deposited the title deed of the land with the Secretary of the Moreton 
Bay Benefit Investment and Building Society (No. '3), and signed, 
but did not seal, a blank formoE mortgage with the object of securin«>^ 
to the trustees oE the Society the repayment of a sum of money- 
advanced by them to Philip John Paten, out of the Society's funds. 
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All that resulted from this transaction was an equitable mortgage by Paten v. Cribb. 

the deponit of the title deed of Philip John Paten's undivided moiety Lutwyche, J. 

of the 45 acres. Even if the mortgage conveyance had been regularly 

executed by him he could not have passed the legal estate in the 

whole land, for, although ench joint tenant is said to be seised of the 

whole, he cannot lieu or forfeit more than his own share ; and, if all 

join in a conveyance, each gives but his own part (Litt. 288 ; Co. Litt. 

186a, Burton on Keal Property, p. 10). While, however, the legal 

estate in Philip John Paten's undivided moiety remained in him he 

became insolvent, and the whole of his estate, title, and interest in 

the land vested, by operation of the law, on 7th June, 1860, in the 

Official Assignee, Mr Pickering. The joint tenancy, which had been 

created, was thereby severed ; for it makes no difference, in regarding 

the severance of the jointure, whether one joint tenant has conveyed 

away his own share in his lifetime, or whether the law has done it for 

him. On the 7th Juno, I860, therefore, the legal estate in the 45 

acres was vested in John Paten, and the Official Assignee, as tenants in 

common, and, for all that appears on the face of the bill, is still so 

vested. The bill states, indeed, that, on the 10th August, 1860, the 

defendant, Kobert Cribb, became the purchaser, at public auction, of 

Philip John Paten's right, title, and interest in the land ; but it does 

not state that a conveyance was executed to Cribb by the Official 

Assignee. It is not, however, for the Court to declare in whom the 

legal estate in Philip John Paten's moiety is vested. It is enough, for 

the purpose of the present decision, to point out that it never vested 

in the defendant, and that objection is apparent on the face of the 

bill. The plaintifF's^ counsel admits that, if the legal estate of Philip 

John Paten did not pass from him to the defendant, a partition could 

not be made ; and the owner of the legal estate must, consequently, 

be brought before the Court, in order that the relief sought may be 

granted. The plaintiff will be allowed to amend his bill as he may be 

advised, but he can only do so on payment of costs. 
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1862. 
6th January, 

Lutwyche, J. 



R. V. NICHOLL. 

11 and 12 Vic.^ c. 42, s. 25 — Commit fat of accused persons — Justices 
acting in a ministerial or judicial capacity — Certiorari, 

On the hearing before justices of a charge for an indictable offence, the 
majority of the bench thought that the evidence was insufficient to commit, but 
the minority committed the accused for trial. 

Hddy on an application for a writ of certiorari to bring up and quash the 
order of committal, that the committal was irregular, but that as justices in 
committing an accused person for trial act in a ministerial and not a judicial 
capacity, a certiorari ought not to be granted. 

Summons calling upon Charles George Gray, John Murphy, 
John Panton, G. H. Wilson, and others, Justices of the Peace, to 
show cause why a writ of certiorari should not issue to bring up and 
quash a warrant of commitment by them of NichoU for trial. 

It appeared from the affidavits that the defendant was charged 
before justices with an indictable offence, and that a miijority of tlie 
justices present thought the evidence adduced was insufficient to 
warrant his committal for trial, while the minority, being of opinion 
that the evidence was sufficient, committed him for trial accordingly, 
and afterwards admitted him to bail. 

The argument of counsel appears fully in the judgment of the 
learned Judge. 

Lilley for the defendant. 

Oore Jones, for the Justices, shewed cause. 

Lutwyche, J. In this case a summons was taken out, calling 
upon Charles George Gray, John Murphy, John Paton, G. H. 
Wilson, and others. Justices of the Peace, to show cause why a writ 
of certiorari should not issue to certify the record and proceedings 
before them, and why a certain order aiid warrant of commitment of 
the defendant for trial should not be quashed. It appeared from the 
affidavits that the defendant was charged before the said Justices with 
the commission of an indictable offence, and that a majority of the 
justices present thought that the evidence adduced was insufficient to 
warrant the committal of the defendant for trial, while the minority 
being of opinion that the evidence was sufficient, committed him for 
trial accordingly, and afterwards admitted him to bail. 
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I have no doubt that upon the true construction of the Act, R »-. Nicholl. 
11 and 12 Vic, c. 42, s, 25, the committal of the defendant for tri:il Lutwyche, J. 
was an irregular proceeding. The 25th section provides that : " When 
all the evidence offered upon the part of the prosecution against the 
accused party shall have been heard, if the justice or justices of the 
peace then present shall be of opinion that it is not sufficient to put 
such accused party on his trial for any indictable offence, such 
justice or justices shall forthwith order such accused party, if in 
custody, to be discharged as to the information then under inquiry ; 
but if, in the opinion of such justice or justices, such evidence is 
sufficient to put the accused party upon his trial for an indictable 
offence, or if the evidence given raises a strong or probable 
presumption of the guilt of such accused party, then such justice or 
justices shall, by his or their warrant, commit him, etc." 

It is clear from the language of this section that the discharge or 
committal of the party accused is to be the act of the justices present 
at the time when the evidence for the prosecution has been brought 
to an end, and that, if a difference of opinion prevails on the bench, 
the minority must yield to the majority, as is the rule in the superior 
courts. 

Mr. Jones, who appeared for the minority, argued that in order 
to entitle a party accused to his discharge, the justices must be 
unanimous; but this argument is disposed of by saying that if 
unanimity is necessary on the part of the justices, they must be 
unanimous in committing the defendant for trial, for the language of 
the section is the same in both cases. I do not wish to be understood 
as saying that the decision of a majority is to be final, but that it 
ought to be, and is, conclusive to the information then under inquiry. 
Further evidence may subsequently be discovered, and a fresh 
information may be exhibited, so that no failure of justice is likely to 
ensue. 

Admitting the proceedings, however, on the part of the 
committing magistrates to have been irregular, the question remains 
whether the defendant has any remedy by certiorari^ and 1 think he 
has not. That writ lies when magistrates act in a judicial, but not 
when they act in a ministerial capacity. And, notwithstanding an 
obiter dictum of Mr. Justice Coleridge (i?. v. The Overseers ofSalford., 
21 L. J. (M. C), 224), it appears to me from the language used by 
all the Judges in Cox v. Coleridge (1 B. & C. 37), that a justice of 
the peace, in committing a party accused for trial, does not act in a 



44 



SUPREME COURT REPORTS. 



[Vol. I. 



Waisii r. Kbnt. judicial, but in a ministerial capacity. The decision of the 

magistrates is not conclusive as to the guilt or innocence of the 
person committed. '* He does not act," says Holroyd, J., '' as a Court 
of Justice; he is only an ofiicer deputed by the law to enter into a 
preliminary inquiry." Before the judicial inquiry can be instituted, 
the decision of the committing magistrate has to be reviewed by the 
Attorney- Q-eneral, as grand jury for the colony. I confess, therefore, 
that I do not feel much impressed by the argument of Mr. Lilley 
that the defendant has been exposed to any great hardship by the 
irregularity which has been committed, nor do I accede to his 
suggestion that if the certiorari be refused, the defendant will be 
without remedy. I think he has mistaken his remedy, and that if I 
were to grant this application, and the certiorari were to issue, I 
should establish a very mischievous precedent. 1 therefore dismiss 
this application; but, as faults have been committed on both sides^ 
each party must pay his own costs. 



1862. 
Slst Jantuiry» 



LtUwyche, J, 



WALSH V, KENT. 

Master and servant — Ground for discharge from service — Shepherd — 
5 Eliz,, c. 4—9 Geo. IF, c, 83, s. 24. 

The Act 5 Eliz., c. 4, is in force in this colony. 

A shepherd is a servant in husbandry within the meaning of that Act. 

Application on behalf of W. H. Walsh to make absolute an 
order nisi, calling on John Kent, Police Magistrate at Maryborough^ 
and Patrick Burns, to shew cause why a writ of prohibition should 
not be granted to restrain further proceedings under an order, made by 
the said Kent, discharging Bums from the service of Walsh, on the 
grounds, (1) that the order was made eop parte and without notice to 
the appellant, (2) that the Magistrate had no jurisdiction to make the 
order, and (3) that the order was irregular in point of form. 

The facts appear EuUy in the judgment of the learned judge. 

Lilley moved the rule absolute. 
Fring, A. 0^., showed cause. 
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LuTWYCUK, J. A rule nisi for a prohibition in this case was Walsh v. Kknt, 
obtained by Mr. Lilley upon the grounds that an order made by Lutwyche. J. 
Mr. Kent, Police Magistrate at Maryborough, for the discharge of 
Patrick Burns, a shepherd, from the service of W. H. Walsh, was 
made ex parfe^ and without notice to him ; that the Magistrate exceeded 
his jurisdiction in making the said order; and that the order was 
irregular. 

Upon shewing cauHc against the rule, the Attorney-Cxeneral 
produced affidavits wliich disposed of the first ground on which the 
rule was obtained. Burns lodged a complaint against his master for 
an assault, and Walsh having pleaded guilty, the Police Magistrate 
fined him £1, with 4s. 6d. costs. The order for the payment of the 
fine was made on the 17th October last, and it appeared from the 
affidavits filed in opposition to the rule, that immediately after judg- 
ment had been given, and before any other business was transacted, 
Uurns applied for his discharge, to which the Police Magistrate had 
previously stated he was entitled. Walsh was present when the 
application was made, and had objected to the dictum of the Police 
Magistrate as being contrary to law, as well as to the application 
itself, which was granted verbally by the Police Magistrate, who told 
Burns to apply to the Clerk of Petty Sessions for the order of discharge. 
This order appears to have been formally drawn up, and signed on the 
following day, for the copy of it is in the following form: — "Police 
Office, Maryborough, 18th October, 1861, Re Burns v, Walsh, 
adjudicated on the 17th instant. The complainant applies for his 
discharge from the service of W. H. Walsh, of Degilbo, upon the 
ground of having been assaulted by him. Granted; John Kent, P.M." 
Upon these facts, it is quite clear there is no foundation for the 
first ground set forth in the rule nisi. So far from the fact is it that 
the order was made ex parte, and without notice to the defendant, that 
the defendant objected not only to the order, but to the correctness of 
the Magistrate's view of the law upon which his decision was founded. 
The only hypothesis upon which the first ground could be considered 
tenable is an assumption, though an erroneous one, that no court can 
be taken to have made an order until the order is formally drawn up, 
and signed by the proper authority. As a general rule, an order is 
made from the moment when the decision of the court is pronounced, 
and even in cases when it is necessary that the order should be reduced 
to writing, so that it may serve as evidence of an act of jurisdiction, 
the order is in fieri from the instant it has been announced in open 
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Walsh v. Kbkt. Court. I look upon the order of discharge, therefore, as having been 
Lutwyche, J. made in effect on the 17th October, when the charge of assault had 

been heard and disposed of, and when the defendant was present, 
which is sufficient. (See JS. v, Easman^ Strange, 1,013.) 

The second ground, stated by the rule, that the Magistrate exceeded 
his jurisdiction in making the order, involves some difficulty. Burns, it 
must be borne in mind, was a shepherd, and as such would be a ^' servant 
in husbandry " within the meaning of 5 Eliz. , c. 4. We must see, there- 
fore, whether that act is in force in this colony, for if it be in operation 
here, the Magistrate had jurisdiction under it, and might, upon sufficient 
cause shewn to him, put an end to the service. That an assault would 
be a sufficient cause is clear. Before the statute, a denial of wages, or of 
meat and drink, or a battery on the part of the master, was cause for 
a servant to depart from service (Com. Digest, Justice of the Peace, 
6. 63), but the statute imposed this restriction on the common law 
right of a servant in husbandry, viz. : that he should not act upon his 
own view of the case, but should be required to prove to the satisfaction 
of a justice of the peace a lawful cause of departure from his master's 
service, the lawful causes of departure remaining the same as before. 
By 9 Geo. IV., c. 83, s. 24, it is provided that all laws and statutes in 
force within the realm of England at the time of the passing of that 
Act should be applied in the administration of justice in New South 
"Wales ; and by the 20th and 22nd sections of the Order-in- Council of 
6th June, 1869, it is further provided that all laws, statutes, and 
ordinances which should be in force in Queensland when the Order-in- 
Council should come into operation should continue in force until 
altered or repealed by an Act of the Legislature. The question 
which arises, therefore, is whether any colonial Act has been passed 
which, either in express terms or by implication, has repealed the 
statute 5 Eliz., c-.4. 

The first Act which was passed for the better regulation of 
servants, labourers, and work people, was the New South Wales Act, 
9 Geo. IV, No. 9. The preamble recited that " many of the Acts of the 
British Parliament, relating to servants and labourers, were not 
applicable to the colony of New South Wales," and various provisions 
were accordingly enacted, which were deemed most suitable to the 
circumstances of the colony. That Act, however, was repealed by 
4 Vic, No. 23, which was in its turn repealed by 9 Vic, No. 27, which 
as well as 11 Vic, No. 9, was passed for a limited period. These two 
last mentioned Acts were continued in force by 14 Vic, No. 25, and 
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subsequent Acts to the end of 1856, when they were suffered to Walsh p. Kent. 

expire. The only Act, therefore, of New South Wales, relating to Lutwyche, J. 

masters and servants which was in force when Moreton Bay was 

erected into a separate colony, was 20 Vic, No. 28, and this was 

repealed by the Queensland statute 25 Vic, No. 11. None of the 

Acts which T have enumerated profess, in terms, to impeach 5 Eliz , 

c. 4, and it could only be repealed by implication if its provisions 

were inconsistent with those of any colonial Act now in force, the 

only Act in force being 25 Vic, No. 11. I see nothing, I confess, in 

that Act, from, first to last, which takes away the remedy which is 

given by the Act of Elizabeth, or ousts the jurisdiction of the 

magistrate. It ought to be well understood by all classes, that a 

master may not beat his servant, nor a servant beat his master, and 

that such conduct in either case affords lawful cause for departure or 

dismissal from the service. 

With regard to the third ground, that the order was informal, the 
Court has power to amend any informality in the order, though not 
in the information, and [ accordingly direct that the order be so 
amended that it may appear on the face of the order that Burns was 
a " servant in husbandry." — (See E, v. Hulcotf, 6 T. R., 583). 

The rule for a prohibition must be discharged, but, as the matter 
was not free from difficulty, without costs. 
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BANK OF AUSTRALASIA v. BOYLANIV 

1862 Special jury — Challenge to array — 11 Vic, No. 20, 88. 6, 24, 56* — 

ISth Febr^Mry. . . . . 

Revision of jury list — Panel selected hy an interested party. 



Lutiijychey J. 



The list for special juries was selected by the sheriff. Magistrates were 
sumtnoued to attend to revise the list, one of which magistrates was in the employ 
of the plaintiffs. 

Heldf that there was no ground to challenge the array. 

Action by the Bank of Australasia against Borland to recover 
monies due under bonds. 

Fring, A. G., for the plaintiffs. 
Gore Jones and Lilley for the defendant. 

Upon the case being called Gore Jones tendered a challenge to 
the array, on the ground that the panel had been selected by a person 
not indifferent to the cause about to be tried, viz., by E. E. Drury, 
an agent for the plaintiffs. 

Fring, A.G., objected that the challenge could not be placed on 
the record, on the ground that a special jury could not be challenged. 

LuTWYCHE, J., overruled the objection. 

Pring, A. G., then put in a counter plea that the special jury 
list was not prepared nor revised by E. R. Drury, but by Messrs. 
Douglas and Drury, and that the said E. R. Drury did not revise nor 
interfere with the panel of the special jury list, which was prepared by 
the sheriff; and that the panel had not been selected by a party not 
indifferent. 

Jones : Defendant rejoins to this plea and submits that a list of 
names was submitted to the magistrates for their revision by the 
sheriff. On this list were the names and callings of the different 
parties returned. From that list, by putting the word "merchant" or 
"Esquire" after certain names on it, the list of special jurymen was 
formed, and the sheriff then from this list returned the number required 
to form a panel. If the sheriff were put in the box and asked to pro- 
duce the list, it would then be seen that it has been corrected and 

* See MOW 31 Vic, No, 34, s. 8. 
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initialled by Mr. Drury, and that certain names of some very respect- Bank of 
able men, who have always hitherto been on the special jury list, ^. 

had been struck out. Under these circumstances — Mr. Drury being in Boyland. 
the employ of the plaintiffs — defendant contends that the panel has Lutwyche, J. 
been selected by a party not indifferent, and that the question resolves 
itself into this, whether parties interested in a suit should be allowed 
to have the selection of jurymen. 

Lutwyche, J. : Assuming all that to be true the question still 
remains, have I the power to set the panel aside ? By the Jury Act in 
force here I have only such power as is possessed by the courts of 
law at Westminster. Can you cite any case of a panel having been 
set aside on such grounds as those stated ? 

Jones : The circumstances and course of proceeding are so 
different that a precisely similar case could not arise at home. The 
objection in principle is the same as a man sitting to try his own case. 

Pring^ A.G. : The plaintiff contends that if the objection were 
upheld every man who was a magistrate would be precluded from 
having a case at law. By the present Act (s. 36) two justices are 
summoned to revise these lists under a penalty of £10 if they do not 
attend the summons. Mr. Drury has been summoned in this instance. 
The sheriff selected the panel. 

Lutwyche, J. The only case which bears any analogy to the 
present one is JB. v. Edmonds (4 B. & Aid. 471), in which the 
objection to the panel, on the ground that the sheriff was interested, 
was overruled, as it was argued that the sheriff had merely done that 
in selecting the panel which, by his office, he was compelled to do. 
In the present case the magistrate summoned was bound to attend the 
summons and do a certain duty under a penalty. [Jones : There is 
no penalty for absence for reasonable cause.] The challenge must be 
overruled. 
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1862. 

ISth February. 
15th April, 



LtUtoychey J, 



SLACK V. BURT. 

Partnership — Mortgage of interest hy one partner to another — Power 
to sell — Waste — Dissolution — Injunction — Costs of affidavits 
containing irrelevant or scandalous matter — Parol evidence 
inadmissible to vary a deed. 

B. and S. entered into partnenhip as graziers for five years, and, by the deed 
of partnership, it was stipulated that S. should reside on the station, and that B. 
should provide for the payment of the purchase money; and that, if either 
partner did, or omitted to do, anything to the prejudice of the interest or 
business of the firm, the other partner should be at liberty to give the offending 
partner notice, in writing, of the dissolution of the partnership. By a mortgage, 
on the same date, S. assigned his moiety of the station, etc., to B., to secure the 
repayment of S.'s share of the purchase money, subject to the proviso, that, if 
default should be made in the payment of any sum thereby secured, or of any 
interest thereon, B. might, without any notice to S., enter and sell S.'s share 
of the partnership. 

S. entered into possession, but paid no interest. B. subsequently gave S. 
notice that his authority to deal with the station was determined, and placed M. 
in possession. No notice, in writing, was given to S. , declaring the partnership 
dissolved. B. advertised the sale of the station and stock. S. obtained an 
injunction, restraining B. and M. from selling, or otherwise disposing of the 
station and stock. 

On a motion to dissolve the injunction, heldf that the conduct of B. 
amounted to waste, and that S. would have been entitled to the injunction if no 
power to sell had been provided in the mortgage deed ; but, as the defendant 
had power of sale under that deed, the injunction was dissolved with costs. 

CofUm V. Homer, 5 Price 537, and Head v. Bowers, 4 Bro. CO. 441, 
distinguiahed. 

S. alleged an oral agreement, made at the time of the execution of the 
mortgage, relieving him of the liability to pay interest if the station did not pay 
expenses, in consideration of his managing without salary. 

Held, that the evidence was inadmissible to vary the mortgage deed. 

Costs of aifidavits containing irrelevant or scandalous matter will be 
disallowed. 

Motion on behalf of defendants, Sydney Charles Burt and Arthur 
Hannibal Macarthur, to dissolve an injunction obtained by plaintiff, 
Slack, restraining them from selling, disposing of, or dealing with 
certain stations and the stock thereon. 

The facts and arguments are fully set out in the judgment of 
the learned Judge. 

Bramston and Lilley for the defendants. 
Pring, A, (?., for the plaintiff. 
C. A. V. 
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April 15th. 

LuTWTCHE, J. An injunction was granted, on the 13th Peb- Slack v, Bubt. 
ruary last, on an application, ex parte^ to restrain the defendants, Lutwyche, J. 
S. C. Burt, and A. H. Macarthur, from driving away or removing ^ 

from the stations of Gulnarbar and Currie, and from selling or other- 
wise disposing of, or in anywise dealing with the said stations, or any 
cattle, horses, and other stock then running and being thereon, or the 
produce thereof, until further order of the Court. Qn the 8th 
instant, a motion was made to dissolve the injunction, with costs, and 
the material facts of the case are as follows : — 

By a deed of partnership, bearing date 26th March, 1860, Slack 
and Burt became partners in the business of graziers or stock -holders, 
ou the stations of Gulnarbar and Currie, in the district of Maranoa, 
under the style of Burt and Slack, for the term of five years, from the 
first of January, 1860, subject to certain conditions. It was 
stipulated that the plaintiff. Slack, should reside on the said stations 
and manage them, and that Burt, who lives in Sydney, should 
provide for the payment of the joint and several promissory notes 
given by himself g-nd Slack for a portion of the purchase money of 
the stations, part having been paid, in cash, by Burt. If either of 
the partners wilfully did, or omitted to do, anything contrary to the 
provisions of the partnership deed, whereby the business or interest 
of the firm should be prejudiced, the other partner was to be at 
liberty to give the offending partner, within twenty-one days after it 
came to his knowledge, notice in writing, declaring the dissolution of 
partnership. By a deed of mortgage, bearing even date with the 
partnership deed, the plaintiff assigned his moiety of the station and 
stock to the defendant Burt, in order to secure to Burt the payment 
of £7 500, the plaintiff's share of the partnership money, for which 
Burt had made himself responsible. The mortgage was subject to a 
proviso for re-assignment, upon repayment of the principal and other 
sums due to Burt, on the 1st January, 1863, and upon due payment 
of interest quarterly, at the rate of 10 per cent, per annum. Slack 
never paid any interest ; but, in the affidavit which was filed in 
support of the motion for an injunction, he stated that it was agreed, 
at the time of the execution of the mortgage, that, in consequence of 
his managing the station without salary, in the event of the proceeds 
of the station not being sufficient to enable the plaintiff to pay the 
interest, such payment should not be insisted on. The plaintiff 



52 SUPREME COURT REPORTS. [Vol. L 

Slack v, Burt, entered upon the management of the station, and continued to 
I-utwyche, J. manage it until December, 1861, when he came to Brisbane for the 

purpose of meeting his partner, Burt ; but on learning through the 
telegraph that Burt had gone to Tasmania he went back to the 
station. Before his arrival there he received a notice, in writing, 
from the defendant Macarthur, that he had taken possession of the 
station and effects on behalf of Burt ; and also two notices, in writing, 
from Burt, styling himself mortgagee in possession, and stating that 
Slack had *no authority to draw orders on him (Burt), or to deal 
further in arjj matter relating to the station. No notice, in writing, 
declaring a dissolution of the partnership, was sent by Burt to the 
plaintiff. Soon tfiter Macarthur had taken possession of the station, 
the defendant Burt';, advertised the stock and station for sale in the 
Sydney Morning Sertrdd and the Queensland Courier, 

In moving fpp-ft'waoiUiAon i«f the injunction, Mr. Bramstou and 
Mr. Lilley, who appeared as counsel)^ the defendants, relied on four 
grounds. They contended — 1. That Buhit was Slack's partner, and 
had not committed any waste of the partnen^^ip assets. 2. That, ia 
his capacity as mortgagee, Burt had exercised^^ legal right, under a 
power of sale, with which legal right a court olf equity would not 
interfere. 3. That in the affidavit upon which It^e motion for an 
injunction was founded, an important fact, namely\*^® non-payment 
of interest, had been withheld from the Court. 4. TW^* *^® injunction 
was too large, inasmuch as it restrained the defendantif ^^^^ selling, 
not only the whole of the partnership property, but any |b<^^*'^^^ ^^ ^^ 

The view, however, which I take of the two first As^^^^^^ ^^^ 
dissolving the injunction, makes it unnecessary to express IP^ opinion 
upon the third and fourth. It was urged, in support oil *^® ^^^ 
ground, that one partner cannot commit waste of the paJT'^®^ ^^ 
assets unless he commits intentional serious injury, and thf ^ °*®^^ 
mismanagement, or error in judgment, would not justip 
interposition, by an injunction, of a court of equity. Mucll ®^®^* 
was laid upon Cofton v. Homer (5 Price, 537, cited in CoUF®^ ^^ 
Partnership, 2nd edition, p. 239). In that case the plaintir *°^ 
defendant agreed to dissolve partnership, and that the defendaf ^' ^" 
payment of half the value of the effects, should take the whole. \ 
defendant accordingly took possession of the partnership pro|P^^' 
but failed to make payment, and had begun to pull down part ol\ 
building. The plaintiff filed his bill for an account, and for**^ 
injunction from collecting the debts, etc., and from committing wa^ 
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on the partnership premises. He then moved for an injunction, Slack p. Bukt. 
before answer, on the usual affidavit, but the Court of Exchequer Lutwychc, J. 
lield that the conduct of the defendant did not amount to waste, and 
dismissed the application. The present case, however, is dis- 
tinguishable from Cofton v. Horner, in two important particulars. 
In the first place, there was no agreement between partners that the 
partnership should be dissolved. The defendant, Burt, has not even 
availed himself of the right reserved to him by the partnership deed 
of giving Slack a notice in writing, declaring a dissolution of the 
partnership. In the second place, Burt did not deal with a part only 
of the property, but claimed a right to sell the whole, and had pro- 
ceeded to enforce such right by advertising the whole for sale. In 
jRfiad i\ Boicers (4 Bro., C. C. 441. See note in CoUyer on Partner- 
ship, 2nd edition, 239), the bill charged the insolvency of the 
defendant and the probable loss of the partnership effects through 
liis acts, and prayed that an injunction might be awarded against the 
defendant, to restrain him from collecting or receiving any more of 
the debts due to the partnership, which, on hearing the plaintiff's 
affidavit and the Six Clerks' certificate read, was ordered accordingly, 
until defendant should fully answer the plaintiff's bill and the Court 
make other order to the contrary. The present case appears to be 
a, stronger case than Bead v. Bowers, The whole of the property was 
advertised for sale, and, once sold, Slack would have had no security 
that any portion of the purchase money would find its way into his 
hands. Looking at the conduct of Mr. Burt in a partnership 
light, I am bound to say it amounted to waste. His acts were 
not " within the usual legitimate exercise of the right of enjoyment 
of the estate " which would have permitted him to deal with the 
•corpus of the property for the benefit of both partners during the 
period assigned for the continuance of the partnership, but were 
*' destructive of the whole estate " (Story's Eq. Jur., Vol II., s. 916.) 
I will only add, on this part of the case, that if the motion for a 
dissolution of the injunction had rested upon action of Mr. Burt in his 
■character as a partner, I should have felt it my duty to have dismissed 

the motion with costs, 
roi 

[. qI Mr. Burt comes before the Court in another capacity, as mortgagee 

for "with a power of sale, which is referred to and set out in the third 
g waparagraph of the plaintiff's bill, as follows : — 
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Slack v. Burt. ** And by the same indenture of mortgage, it was provided that if default 

should be made in payment of the said principal sum of £7,500, or of any other 

Lutwyche, J. gu^, and sums of money intended to be thereby secured as aforesaid ; or of any 

Itfiirt of the same respectively, or of the interest thereon, at the rate, at the time, 
and in the manner aforesaid; or in the event of non-observance or non- 
performance by the said mortgagor of any of the covenants, clauses, and 
conditions, provisions, and agreements contained in these presents, or in the 
thereinbefore in part recited indenture of co-partnership, then, and immediately 
thereupon, or at any time thereafter, it should be lawful fbr the said mortgagee, 
his executors, administrators, and assigns, without any further or other authority 
than was therein contained, and without any notice whatsoever to the said 
mortgagor, to t^ke possession of the said moiety, half, part, or share, or other, 
the estate or interest of the said mortgagor of, in, and to the said station, run, 
live stock, cattle, increase, progeny, and produce, goods, chattels, eflFects, and 
premises ; and at any time after such default as aforesaid, without any further 
or other authority than was herein contained, and without any notice whatsoever 
to the said mortgagor, to sell and absolutely dispose of the same, or any part 
thereof." 

The Attorney-Greneral, on behalf of the plaintiff, contended that 
these words only implied that, if default took place in payment of 
the principal, the whole of the property might be sold, and a portion 
of it, if default were made in payment of the interest, reddendo singula 
singulis. But I think I should do unprecedented violence to language 
if 1 adopted that construction. It is impossible to read the stringent 
words of the power of sale without seeing that it applies to any 
default, however slight, and enables the mortgagee to enter and sell 
the whole or anv part of the property at his discretion. I am bound, 
therefore, by the authority of Matthie v. Edwards, (16 L. J (Ch.) 
405), in which the decision of Knight Bruce V. C. (2 Coll. 465) was 
overruled by Lord Chancellor Cottenham, and must hold with him 
that the Supreme Court has no equitable jurisdiction over Mr, Burt's 
legal right, " merely because it is shewn it might have been executed 
with a little more lenity." 

The Attorney-Greneral, however, further contended that it was not 
competent for the mortgagee to take advantage of any default in the 
payment of interest, because, at the time of the execution of the mort- 
gage deed, it was orally agreed between the parties that, as the 
plaintiff was to manage the station without salary, in the event of the 
proceeds of the station not being sufficient to enable the plaintiff to pay 
the interest as it became due, such payment should not be insisted upon. 
The fact of such an agreement having been made at the time of the 
execution of the mortgage, is positively denied by Burt and two other 
witnesses who were present when the deed was executed ; and, in a 
supplementary affidavit, the plaintiff somewhat shifts his ground, and 
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says the conversation took place in Burt's inner office, when nobody Slack v. Burt. 

but their two selves was present. But, if the agreement were uncon- Lutwyche, 0. 

tradicted, it amounts to nothing more than a parol agreement, which 

cannot be received to vary a written instrument The Attorn ey-Q-enerftl 

cited a note of a case in 5 Brown's Parliamentary Cases (Milton v. 

Edgeworth, 5 Bro. P. C. 313), from which it appeared that an oral 

agreement for the reduction of interest secured by a mortgage deed is 

good. That case is not, at present, accessible in the colony ; and it is 

impossible to judge of the effect of a decision unless we are made aware 

of the facts on which the decision was given. But it is remarkable 

that Mr. Taylor, in his work on Evidence, takes no notice of Milton 

V. JEdgeworth, and it can hardly be supposed that it would 

have been omitted if it had any real bearing on the point now under 

consideration. But, assuming Milton v, Edgeworth to be a decisive 

and binding authority to the extent alleged by the Attorney- General, 

it applies only to a reduction in the rate of interest, and this Court 

could not hold that the principle of that case was applicable to a 

contemporaneous oral agreement, that the- payment of interest should 

depend on a contingency^ without opposing itself to a host of cases 

which will be found collected in Taylor on Evidence, Vol. II, p. 768. 

Upon the whole, therefore, I feel constrained to dissolve the 
injunction with costs. The Master will be directed, in taxing the 
costs, to look into the affidavits, and distinguish what part or parts 
thereof is or are of unnecessary length, and ascertain the costs occa- 
sioned to the plaintiff by the part or parts so distinguished, and make 
such allowance or set-ofP in his favour against the costs taxed for the 
defendant as the Master may deem just. Much impertinent matter 
has been introduced into the affidavits on both sides, and, on the part 
of the plaintiff, matter has been inserted which might have been 
excepted to as scandalous if it had appeared in a pleading. It is 
desirable that suitors should be reminded, in an effective manner, 
that when they come before the Court they must confine themselves 
to the matter in hand, and neither, to use Lord Chief Baron G-ilbert's 
phrase, " tell the Court the tale of the tub," nor insert unnecessary 
allegations, bearing cruelly upon the moral character of an individual. 
Such proceedings this Court will invarably strive to discountenance 
and repress. 
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]862. 

January, 
Jjuttoyche, J. 



In the Matter of THE EEAL PEOPEETT ACT OF 1861. 

Special Case (No. 1.) 

1 and 2 Vie., <?. 110, s. 18; 19, 25 Vic, No, 13, s. 38, 54 Geo. III., c. 15— 
Real Property Act of 1861 (25 Vic., No. 14), m. 16, 19, 20— 
Application to brin^ land under the Act — Begigtration of judgments. 

Before the passing of the Real Property Act of 1861 y a judgment entered up 
))ut not followed by a writ of execution operated and still operates upon the land 
of the debtor, and, consequently, it forms a charge which ought to be reiristered 
if brought to the knowledge of the Registrar-General. 

A judgment entered up in the Supreme Court against any person binds all his 
real estate so long as the judgment is outstanding. 

The Registrar is required to reject applications to bring land under the 
provisions of the Act of 1861 whenever a judgment against the applicant is 
outstanding, and the judgment Creditor does not join in the application. 

Where a judgment has been satisfied, or proceedings have been stayed, the 
Registrar may treat the land or the judgment debtor as discharged from the 
judgment. 

Special Case for the opinion of the Court stated pursuant to 
8. 14 of the Real Property Act of 1861, 

By 5i G-eo. III., c. 15, the houses, lands, and other hereditaments 
and real estates situate within the colony of New South Wales, belong- 
ing to any person indebted, shall be liable to, and chargeable with, all 
his just debts, and shall be assets for the satisfaction of them in like 
manner as real estates are liable to the satisfaction of debts due by 
bond or other speciality, and may be sold and disposed of in like 
manner as personal estates in the said colony are sold or disposed of 
for the satisfaction of debts. 

By 1 and 2 Vic, c. 110, s. 13, it is enacted that a judgment entered 
up against any person in any of Her Majesty's Superior Courts at 
Westminster, shall aperate as a charge upon all lands, tenements, and 
hereditaments of or to which such person shall at the time of entering 
up such judgment, or at any time afterwards, be seised, possessed of, 
or entitled, for any estate or interest whatever, at law or in equity, 
whether in possession, reversion, remainder, or expectancy ; and shall 
be binding as against the person against whom judgment shall be so 
entered up, and against all persons claiming under him after such 
judgment; and that every judgment creditor shall have such and the 
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same remedies in a court of equity against the hereditaments so -^^ 

charged by virtue of this Act, or any part thereof, as he would be act op 1861. 
entitled to in case the person against whom such judgment shall have Special Cask 
been so entered up had power to charge the same hereditaments, and 
had, by writing under his hand, agreed to charge the same, with the 
amount of such judgment debt and interest thereon ; and it is by the 
same section provided that nothing therein contained shall be deemed 
or taken to alter or affect any doctrine of courts of equity, whereby 
protection is given to purchasers for valuable consideration. 

By s. 19 of the same Act it is enacted that no judgment of any of 
the said superior courts, nor any decree or order in any court of 
equity, nor any rule of a court of common law, nor any order in bank- 
ruptcy or lunacy, (all which by a previous section are, if any sum of 
money becomes payable, thereby to have the effect of a judgment), shall, 
\)j virtue of the Act, affect any lands, tenements, or hereditaments, as 
to purchasers, mortgagees, or creditors, until they have been registered 
in the manner provided by the Act. 

It appeared that the Act last mentioned had never been adopted 
in New South Wales or in this colony, but, by an Act of the Queens- 
land Legislature, The Supreme Court Constitution Amendment Act of 
1861 (25 Vic , No. 13, s. 38), the Sheriff of the colony is empowered to 
seize and take under any writ of execution whereby he is directed to levy 
any sum of money, and to cause to be sold, all the lands, tenements, 
and other property of or to which the person named in the said writ 
against whom any judgment, decree, or order has been recovered or 
pronounce J, may be seized, possessed, or entitled, or which he can, 
either at law or in equity, assign or dispose of, whether such person be 
resident within or without the colony. 

By s. 16 of the Beal Property Act of 1861 it is enacted that the 
Registrar- General shall not receive any application from the proprietor 
of any land in respect to which any judgment may have been entered 
up, unless the judgment creditor shall consent to such application. 
By the application therein referred to is meant "an application 
to bring under the provisions of the said Act land held by the owner 
for an estate of freehold." 

Applications having been made to the Registrar- General by persons 
wishing to bring their land under the provisions of the Heal Property 
Act ; but the Registrar- General being in doubt whether, before 
receiving such applications, it was necessary that he should be satisfied 
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^c as to the existence of any judgments entered up against the applicants, 

Real Propkrtt y ti o x^ c? j a. 

Act of 1861. *^® opinion of the Court was sought upon the following questions 

Special Cask of law ; — 
No. 1. 

1. Whether, upon the state of the law before the passing of the 
Heal Property Act, a judgment which had not been followed by a 
writ of execution, formed such a charge (if any) upon the land of 
the debtor that it must now be registered if brought to the knowledge 
of the iiegistrar-General. 

2. Whether, under the clause of the Real Properfi/ Act set 
out, a judgment not followed by a writ of execution becomes such 
a charge. 

• 

3. Whether, upon that clause, the Registrar- General is required 
to reject applications, if the applicant should appear to have had a 
judgment at any time entered up against him, and that the judgment 
creditor has not joined in the application. 

4. Whether, if a judgment be a charge, and a judgment has been 
entered up and has been satisfied, or proceedings have been stayed, the 
Eegistrar-Q-eneral may treat the land as discharged from the 
judgment, and may receive the application. 

Bramston^ Master of Titles, sought the opinion of the Court as 
above. 
C. A. Y, 

27th February. 

LuTWi'CHE, J. I am of opinion that, before the passing of the 
Real Property Act, a judgment entered up, but not followed up by a 
writ of execution, operated, and still operates, upon the land of the 
debtor, and, consequently, that it ought to be registered if brought to 
the knowledge of the Registrar- General. 

54 Geo. Ill, c. 15, extends to creditors on simple contracts the 
same remedies, with respect to the real estate of their debtors, as were 
previously open to specialty creditors. It further provides that both 
classes of creditors may sell the whole of the land instead of extending 
half of it under an elegit, as was the law of England at that period. 
Such I conceive to be the legal effect of that portion of the clause 
which provides that the real estates of persons indebted may be sold 
and disposed of, in like manner as personal estates are sold or 
disposed of in the colony, for the satisfaction of debts. 
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A judgment entered up against any person in the courts of law AV 
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at Westminster had the effect of binding all lanr^s, tenejnents, and act of 1861. 
hereditaments, of which the defendant himself, or any persons in trust Special Case 
for him, was seised or possessed of at the time when the judgment was ' 

recorded, as well as any real estate subsequently acquired by him ; Lutwyche, J. 
and a judgment entered up in the Supreme Court of this colony . 
against any person binds all his real estate so long as the judgment 
is outstanding. 

The answer which I have given to the first question submitted 
for the opinion of the Court in the special case makes it unnecessary 
to answer the second. As to the third question, I think that the 
Registrar- General is required to reject applications to bring land 
under the provisions of the Act, whenever a judgment against the 
applicant is outstanding, and the judgment creditor does not join in 
the a])plication. 

From the language of the 16th, as well as of the 19th and 20th 
sections of the Beat Frojperty Act of 1861, the intention of the 
Legislature may be plainly gathered, that no land alienated from the 
Crown in fee before the Ist January, 1862, should be brought under 
the provisions of the Act, unless with the consent of all the persons 
beneficially interested. A judgment unquestionably conveys to the 
judgment creditor a " beneficial interest affecting the title " to land ; 
and, although it may not, perhaps, be technically accurate to say, as 

■ 

the 16th section does, that a judgment may have been entered up in 
respect to land, the meaning of the clause is clear enough. 

I think that where a judgment has been satisfied, or proceedings 
have been stayed, the Eegistrar-Q-eneral may treat the land as 
discharged from the judgment, the judgment creditor having no 
longer any beneficial interest affecting the title to such land. 
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In the Matter of THE REAL PEOPERTY ACT OP 1861. 

Special Case (No. 2.) 

1862. 7 Vic, No. 16, s, 21^25 Vic, m. 14, as. i, 16, 19, 20— Application 
^ ' to bring land under the Act — Judgment not followed hy execution. 

utioyche, J . ^ judgment not followed by a writ of execution binds land alienated by the 

Crown before 1862 in such a manner that the Registrar-General will be 
compelled to reject any application to bring such land under the operation of the 
Act, if a judgment has been at any time entered up against the applicant, and 
the judgment creditor has not consented to the application. 

Special Case stated for the opinion of the Court under h. 14, 
of the Beal Property Act of 1861. 

By 8. 16 of the Beal Property Act of 1861, the Registrar- 
General shall not receive any application from the proprietor of any 
land in respect to which any judgment may have been entered up, 
unless the judgment creditor shall consent to such application. By 
the application herein referred to is meant " an application to bring 
under the provisions of the said Act land held by the owner for an 
estate of freehold." • 

By s. 21 of 7 Vic, "No. 16 (now repealed, see 31 Vic, 
No. 17, s. 45) intituled **An Act to consolidate and amend 
the laws relating to the registration of deeds and other instru- 
ments in that part of the colony of New South Wales not com- 
prehending the district of Port Phillip," it is enacted and declared 
that no judgment in any action at law, recovered or to be recovered, 
shall bind or affect, or be deemed to have bound or affected, any lands 
or hereditaments in the said colony. Provided always that every 
writ of execution, or any such judgment against the lands or 
hereditaments of the person against whom such judgment shall be 
obtained, when delivered to the sheriff of the said colony, or to the 
sheriff of any district thereof, as the case may be, shall affect and be 
deemed to have bound such lands, from the time of such delivery 
thereof, in like manner as any writ oi fieri facias now binds goods and 
chattels. 
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Application having been made to the Registrar- Greneral by ^e 
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persons wishing to bring their land under the provisions of the Real act of 1861. 

Property Act but the Registrar- General being in doubt whether, Special Case 

No 2. 
before receiving such application, it was necessary that he should 

cause search to be made for any judgments that might have been 

entered up against the applicants, the opinion of the Court was 

sought by the Registrar- General upon the following question of law : — 

Whether, under the clauses of the Real Property Act ofl861^and of 
the Deeds Registration Act above set out, a judgment not followed by a 
writ of execution so binds land that the Registrar- General must reject 
an application, if such a judgment has been at any time entered up 
against the applicant, and the judgment creditor has not consented to 
the application? 

LuTWTCHK, J. After giving full consideration to this special 
case, I have come to the conclusion that a judgment not followed by a 
writ of execution binds land, alienated by the Crown before the 
Ist January, 1862, in such a manner that the Registrar- General will 
be compelled to reject any application to bring such land under the 
operation of the Real Property Act of 1861, if such judgment has 
been at any time entered up against the applicant, and the judgment 
creditor has not consented to the application. 

The first clause of the Real Property Act of 1861 repeals all 
laws, statutes, etc., relating to freehold and other interests in land, so 
far as they may be inconsistent with the provisions of the Act, and so 
far as regards their application to land under its provisions, or the 
bringing of land under the provisions of the Act. In other words, 
when land is to be brought under its operation, we are to look to the 
Act, and the Act only, as our guide. 

The proviso in the 16th section prohibits the Registrar-General 
from receiving any application from the proprietor of land against 
whom any judgment maybe outstanding, unless the judgment creditor 
joins in the application (see Special Case No. *1). The words of the 
Act are sufficiently plain to shew that the Legislature intended to 
require the consent of all persons beneficially interested. S. 21 of 
7 Yic, No. 16, did not divest the judgment creditor of his chattel 
interest in the land of his debtor, but made that interest contingent 
instead of absolute. He had no security for the payment of his debt 
until he had lodged the writ of execution in the hands of the sheriff; 

* Ante p. 56. 
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Jie but, by signing judgment against bis debtor, he acquired an inchoate 

Acrr OF 1861. rigbt to such a security, and the formal delivery to the sheriff was all 
Special Cask that was necessary to complete his title. Is such a contingent interest, 

L_' then, a beneficial interest? I am of opinion that it is. It has been 

Lutwyche, J. ^^^^y^ ^jjj^^j j^ beneficial occupation for the purpose of rating may be an 

occupation which entails a loss on the occupier (B, v. I^arrof, 5 T. R. 
593). The test is not the actual profit made, but the capability of 
yielding a profit (see Sir W. W. Follet*s arguendo in the Governors of 
Bristol Poor v. Wait, 5 Ad. & El. 6); and by a parity of reasoning, a 
contingent interest which may be converted at any moment, by the 
party's own act, into an absolute interest, when he will be enabled to 
reap the fruits of his judgment, appears to me to be an interest which 
is beneficial. I do not think, therefore, that the terms of the 21 st 
section of 7 Vic, No. 16, are inconsistent with the provisions of the 
16th, 19th, and 20th sections of the Beat Property Act of 1861, but, 
even if they were, I should hold that they were overridden and 
repealed by the operation of the first section of the latter Act. The 
practical result of this opinion will be, that in all cases in which land 
has been alienated by the Crown before the 1st January, 1862, and is 
sought to be brought under the operation of the Act, a search will 
have to be made for judgments against the proprietor, and the consent 
of the judgment creditors (if any) must be obtained before the title 
can be completed and registered. This may lead to inconvenience 
and expense, but not to greater expense or inconvenience than is 
sustained in England under the existing law of that country, and, on 
the other hand, it would seem to be manifestly unjust to give an 
indefeasible title to land when the debtor comes in behind the 
backs of his judgment creditors, and, without their knowledge or 
concurrence, attempts to deprive them of what they have been 
accustomed to regard as a tangible security. 
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R. V, PIJGH. 

Seditious libel — Information hy Attorney' General^ ex officio, by resolu- 
tion of the Legislative Council — Charge to jury in trial for 
seditious libel — Law and custom of Parliament — 32 Geo, ILL, 
c. 60, s. 1, 

The Attorney-General, ex officio, by direction of the Legislative Coancil of 
Queensland, filed an information against the printer and pablisher of a newspaper, 
for an alleged seditious libel on that body. 

LuTWYCHE, J., charged the jury that a seditious libel could not be published 
of and concerning the Legislative Council. 

Information presented by the Attorney- Q-eneral, ex officio, at the 
request of the Legislative Council, against Theophilus Parsons Pugh, 
for having printed and published in the Courier^ on 80tb July, 1861, 
a seditious libel of and concerning the Legislative Council of Queens- 
land. 

Fring, A. G., and Bramston prosecuted. 
Gore Jones and Carey for the defendant. 

A plea that the Court had no jurisdiction, as being illegally 
constituted, was overruled. The learned Judge stated that he held 
his commission under the Imperial Statute, 18 and 19 Vic, c. 54, 
and referred to the order of Council of 5th June, 1801. 

A plea of not guilty was then entered. 

LuTvrrcHE, J., at the conclusion of the trial, delivered the 
following charge to the jury : — 

Gentlemen of the jury. — The defendant in this case, Theophilus 
Parsons Pugh, is charged by the Attorney- General, acting ex offflcioy 
with the publication of a false, scandalous, malicious, and seditious 
libel in the Courier of 30th July last, of and concerning the Legislative 
Council of this colony. The defendant has pleaded " not guilty " to 
the information which has been filed, and you are to say by your verdict 
whether you think the defendant has published a seditious libel or not. 
There are reasons, gentlemen, for desiring that this case should have 
been tried before any other Judge than myself. The article in the 
Courier, which is alleged to reflect in a seditious manner on the 
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Legislative Council, contains a warm defence of the conduct of Mr. 
Justice Lutwyche, as well as a warm attack uprm the conduct of the 
Legislative Council, in reference to the present Judge of the Supreme 
Court. I am placed, therefore, in a very invidious position, and the 
duty which I have to perform this day is far from being agreeable to 
me. But, gentlemen, whether the performance of a duty be agree- 
able or not, a duty must be discharged, and I shall endeavour to fulfil 
mine in such a manner as to leave as little occasion as possible for 
unfavourable comment. I shall deal with this case precisely in the 
same way, and direct you. on points of law in the same terms, an if the 
Judge whose conduct has been censured by the Legislative Council 
were my colleague en the Bench, or, say, for instance, the gentleman 
who is senior in point of standing at the Bar, Mr. Blakeney. I shall 
pursue in this case the same course which I have invariably followed 
ever since I have had the honour of a seat on the Bench of the Supreme 
Court, in civil actions for libel and slander. I shall not express any 
opinion of my own upon the alleged calumnious character of the 
publication, nor shall I say what I think of the conduct of the defendant 
in relation to the circumstances which have been disclosed by the 
evidence. But I shall be bound to tell you whether this publication, 
assuming it to contain a false, scandalous, and malicious libel upon the 
Legislative Council, amounts to a seditious libel, for that, as the case 
now stands, is purely a question of law ; and, as there is no appeal 
from my decision in criminal matters, I thought it right, in order that 
I may neither be misunderstood nor misquoted, to reduce my charge 
into writing. 

As you will perceive, I have anticipated all the points which have 
been raised at the bar, and have considered some points which have not 
been urged by counsel, but which, nevertheless, appear to me necessary 
to be discussed, in order to arrive at a proper understanding of the 
great constitutional question involved in this trial. 

(The learned Judge here read over the information and the notes 
which he had taken of the evidence, and then proceeded as follows) :— 

I am constrained, in the outset, to express my disapprobation of 
the manner in which this information has been drawn. In the copy 
which lies before me, there is much matter which does not reflect on 
the Legislative Council in any way. I suppose, to save trouble, it was 
deemed expedient to insert the article in the Courier entire, but such 
a course is hardly fair towards a defendant, as it must tend to distract 
his attention from the charge which he has to meet, and it swells the 
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costs of the defence, which, whether he be convicted or acquitted, the 
defendant will have to pay. I hope I shall not have occasion, in any 
future prosecution for a libel, to repeat these remarks. 

G-eutlemen, the offence known to the law as libel consists in 
the malicious publication of defamatory matter, expressed either in 
writing or in printing, or by signs or pictures, and which publication 
tends either to corrupt the mind of the public, and to destroy the love 
of decency, morality, and good order ; or, in the case of an individual, 
to expose him to hatred, ridicule, or contempt. A private individual 
may bring an action to recover damages for the injury done to his 
character by such a publication ; but the ground of the criminal 
proceeding is the public mischief which libels are calculated to 
create in alienating the minds of the people from religion and good 
morals, and rendering them hostile to the G-ovemment and magistracy 
of the country, and, where particular individuals are attacked, in causing 
such irritation in their minds as may induce them to commit a breach 
of the public peace. (I Russell on Crimes, p. 211, Ed. 1826.) It 
appears to have been considered at one time that the remedies by 
action and indictment for libels were co-extensive, and might be 
regarded as upon the same footing, but this could formerly only have 
been understood of cases where the libel, from its nature and subject, 
inflicted a private injury, and not of those cases in which the public 
only could be said to be affected by the libel. Now, however, by the 
Act 11 Vict., >To. 13, 8. 10, it is provided that on the trial, of any 
indictment or information for a defamatory libel, the truth of the 
matters charged may be inquired into, if it be alleged by the defendant 
that it was for the public benefit that the matters so charged should 
be published, and if he set forth the particular fact or facts by reason 
whereof it was for the public benefit that the matters so charged 
should be published. But this section does not apply to seditious 
libels (iZ. V. Buffy^ 2 Cox C.C. 45, Rose on Evidence, p. 655, Ed., 
1857) ; and, consequently, in pleading to the present information, the 
defendant was restricted to the plea of " not guilty," under which plea 
evidence is receivable to show either that he never published the 
alleged libel, or that the n^atter contained in it is not seditious, and 
was justified by the occasion on which it was published. The intention 
may be collected from the libel, unless the mode of publication, or 
other circumstances, explain it, and the publisher must be presumed 
to intend what the publication is likely to produce, so that if it is likely 
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to excite sedition, he must be presumed to have intended it to have 
that effect. (Bea: v. Burdetty 4 B. & A. 95). 

G-entlemen, there can be no doubt that. an information may be 
supported for the publication of a false, scandalous, and malicious 
libel on the Legislative Council or the Legislative Assembly of this 
colony. The two Houses of Legislature have very important functions 
to discharge, and are on that account entitled to consideration and 
respect. Not only do they assist in the making of the laws by which 
we are governed, but they form the grand inquest of the colony; and, 
by a recent colonial enactment (25 Vic, No. 7)^ extensive powers, which 
did not belong to them at common law, have been conferred on them 
in order that their deliberations maybe carried on in perfect tranquillity 
and with greater efficacy than before. The utmost freedom of debate 
is allowed, and any member of either house may say within its walls 
whatever he pleases of any person not being a member, without being 
responsible, either civilly or criminally, for the consequences. No 
doubt this privilege may be abused, but no human institution is perfect. 
Unfortunately, experience teaches us that men whom neither nature 
nor education have fitted for the position, occasionally find their way 
into Colonial Legislatures, and even into the Imperial Parliament. 
Men of this stamp, sometimes from mere thoughtlessness, sometimes 
from the working of an ill regulated mind, indulge themselves by 
scurrilous attacks upon public and private character, and knowing they 
have, to quote the language of Mr. Justice Coleridge {Stockdale v. 
Hansardy 9 Ad. and Ell. 242) a legal monopoly in slander, are apt to 
make the most of the commodity. Por all this there is no redress, save 
in the expression of public opinion, and public opinion generally finds 
a channel for expression in the public press. The privileged slanderer 
is not protected from public criticism, provided the criticism be fair 
and honest. And this rule applies not merely to an individual member 
of either house, but to each house and both houses collectively. 

I have said that the Legislature is a grand inquest of the colony. 
If,however,it should proceed without inquiry — if, while acting in a quasi 
judicial manner, it should accept surmises and insinuations as proofM, 
and deal with suspicions as conclusive evidence — a public writer would 
be justified in commenting upon such conduct with freedom, and even 
with severity. " I think it quite right," says Lord Chief Baron Pollock, 
in Oathercole v. Miall (15 M. & W. 332) "that all matters that are 
entirely of a public nature, conduct of Ministers, conduct of Judges, 
the proceedings of all persons who are responsible to the public at large. 
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are deemed to be public property, and that all hondjide and honest R. w. Pugh. 
remarks upon such persons and their conduct may be made with perfect 
freedom and without being questioned too nicely for either truth or 
justice." In the same case, Mr. Baron Alderson observes (p. 338), 
"It seems there is a distinction, although I must say I really can hardly 
tell what the limits of it are, between the comments on a man's public 
conduct and upon his private conduct. I can understand thdt you 
have a right to comment on the public acts of a Minister, upon the 
public acts of a general, upon the public judgment of a judge, upon 
the public skill of an actor — I can understand that; but I do not 
know where the limit can be drawn distinctly between where the 
comment is to cease, as being applied solely to a man's conduct, and 
where it is to begin, as applicable to his private character ; because, 
although it is quite competent for a person to speak of a judgment 
of a judge as being an extremely erroneous and foolish one (and, no 
doubt, comments of that sort have a great tendency to make persons 
careful of what they say) ; although it is perfectly competent for 
persons to say of an actor that he is a remarkably bad actor, and 
ought not be permitted to perform such and such parts so ill ; yet you 
ought not to be allowed to say of an actor that he has disgraced 
himself in private life, nor to say of a judge or Minister that he has 
committed felony, or anything of that description which is no way 
connected with his public conduct or public judgment." And, there- 
fore, gentlemen, if any public writer, or speaker at a public meeting, 
fihould comment, as he has a perfect right to do, on the proceedings 
of either house of the legislature, or on the conduct of members of 
cither house, he must confine his remarks to their behaviour as 
public bodies and public men. He would not be justified, for 
instance, in saying of one member that he was a murderer (see 
Sarwood v. Sir J. Asileyy 1 B. & P. N.!R. 47), or of another, that he 
was an adulterer, a gambler, and a drunkard; or of a third, that he was a 
griping landlord and a tyrannical master to his servants. By making 
remarks like these he would overstep the boundaries of legitimate 
criticism, although he might think he had good reason for believing 
that what he was saying was true. But the law will protect any man 
in making comment, however strongly worded, on the public conduct 
of public bodies and public men, if those comments be made in good 
faith and in honest spirit. 

G-entlemen, I have made those observations because it seems to 
me that they are much needed at the present juncture. I expected 
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R. V. PuGH. that the Attorney- General would have filed an information against 

the defendant for a scandalous libel reflecting on the Legislative 
Council, and, as I have already intimated, there is no doubt that the 
publication of such a libel, if proved to the satisfaction of a jury,, 
would subject the offender to severe penalties. It is quite true that in 
the mother country prosecutions of this kind have fallen into disuse. 
The last case which I have been able to find is in B. v. Beeves (Peake'a 
Addl. Cases, 84, Ed., 1796), about 65 years ago, in which the prosecution 
was instituted by the Attorney- Gl-eneral,in consequence of a resolution of 
the House of Commons, declaring a pamphlet published by the defen- 
dant to be a libel. The Imperial Parliament has now no need of 
prosecution for libels to support its character and dignity, although they 
were occasionally instituted in more arbitrary times. Still, the right of 
prosecution exists, and if the Legislative Council of this colony 
deems it expedient to resort to such proceedings, it will be the duty 
of this Court to give them full effect. They must, however, be 
commenced in some other way than by an information ex officio. 
The usual objects of an information ex officio^ are properly such 
enormous misdemeanours as peculiarly tend to disturb or endanger the 
Queen's G-overnment, or to molest or affront her in the regular 
discharge of her royal functions, such as a seditious or blasphemous 
libels or words, seditious riots not amounting to high treason, libels 
upon the Queen's ministers, the judges or other high officers^ 
reflecting upon their conduct in the execution of their official duties^ 
obstructing such officers in the execution of their official duties, and 
the like (Arch. PL and Evid. 95, Ed. 1856). The Attorney-General 
appears to have been alive to this difficulty, and, therefore, while 
complying with the request of the Legislative Council to prosecute 
the publisher of the Courier for a libel, he has filed an infor- 
mation, not for the publication of a scandalous but of a seditious 
libel. By so doing, however, he has fallen into a graver error than 
he would have committed if he had filed an information ex officio 
against the defendant for tlie publication of a scandalous libel on the 
Legislative Council. In the latter case I should have been prepared 
to reserve (under the Act 13 Vic, No. 8, s. 1) the point about the 
form of the information, and the case could then have gone to the jury 
on its merits And, gentlemen, if this course had been taken, I might 
very fitly have adopted, as a portion of my charge to you, a passage 
from the speech delivered by Mr. Erskine (afterwards Lord Chancellor) 
in the case of The King v. Siockdale (22 Howell's State Trials, 238), 
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to which the Attorney- Q-eneral has to-day called the attention of the R. v, Pugji. 
Court. I'he defendant in that case was prosecuted for a libel upon 
the HouHe of Commons by publishing a review of the charges made by 
the House of Commons against Warren Hastings, formerly Governor 
of India, and whereby he was impeached of high crimes and misde- 
meanours. The review was in fact a defence of the conduct of Warren 
Hastings, and, in answering the charge of libel against Stockdale, his 
counsel, Mr. Erskine, used these memorable words : — " If, after the 
performance of this duty (ie.the reading of the review), you can 
return here, and with clear consciences pronounce upon your oaths 
that the impression made upon you by these pages is that the author 
wrote them with the wicked, seditious, and corrupt intentions charged 
by the information, you have then my full permission to find the 
defendant guilty. But if, on the other hand, the general tenor of the 
composition shall impress you with reapect for the author, and point 
him out to you as a man, mistaken, perhaps, himself, but not seeking 
to deceive others ; if every line of the work shall present to you an 
intelligent mind glowing with a Christian compassion towards a fellow 
man whom he believed to be innocent, and with a patriot's zeal for the 
liberty of his country, which he considered wounded through the sides 
of an oppressed fellow citizen ; if this shall be the impression on your 
consciences and understanding when you are called upon to deliver 
your verdict, then hear from me that you not only work private injus- 
tice, but break up the press of England, and surrender her rights and 
liberties for ever, if you convict the defendant.** 

These words, gentlemen, with a few verbal alterations which will 
easily suggest themselves to your mind, would have appropriately 
formed a portion of my charge to you if the defendant in this case had 
been indicted for the publication of a false, scandalous, and malicious 
libel. But the information charges the publication of a seditious libel, 
and I am bound to tell you that, in point of law, no seditious libel can 
be published of and concerning the Legislative Council of this colony. 
W hat, gentlemen, is sedition ? It is defined to be a factious commo- 
tion of the people, or a tumultuous assembly of men rising in 
opposition to law or the administration of justice, and in disturbance 
of public peace (Webster's Diet.). The precedents for seditious libels 
and words always charge an intent to stir up and excite discontents 
and seditions among Her Majesty's subjects, or to excite them to 
insurrections, riots, and breaches of the peace; and if this be the 
language of the precedents, it shows what the law is, for pleading is 
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the language of the law. Such an intent must be alleged and proved 
before any man can be convicted of the publication of a seditious libel 
Does the present information charge any such intent? It does not. 
It charges, indeed, an intent to bring the Legislative Council into 
hatred and contempt with " the subjects of the colony " — a clumsy 
and inaccurate expression — but such an intent, even if carried into 
execution, would not amount to sedition at common law. It is said by 
a learned writer on the law of libel ( Stark ey on Libel, 535), that the 
same policy which prohibits seditious comments on the King's conduct 
and govek'nment, extends, on the same grounds, to similar reflections on 
the proceedings of the two Houses of Parliament. "With great respect 
for the authority of that distinguished lawyer, I yet entertain strong 
doubts whether even the two Houses of the Imperial Parliament had 
power,at common law, to direct a prosecution for a seditious libel on either 
of them. The only two cases cited by the Attorney- General to show that 
the House of Commons had an inherent power to direct a prosecution 
for seditious libels were B, v. Almon (20 Howell's State Trials, 
803), and R. v. Stochdale already referred to. In the former 
case the defendant's offence was the publication of " Junius's Letter 
to the King," and the information contained two counts, the first 
charging a seditious publication against the King, his ministers, and 
the House of Commons, and the second charging a seditious publica- 
tion against the House of Commons. The defendant was convicted, 
and, as it was at that time considered by all lawyers that an indictment 
might be sustained if one offence known to the law were duly set forth 
in it, I can easily understand why the counsel for the defendant did 
not take any steps to arrest the judgment on the ground that the 
second count of the information was bad. It is now settled, however, 
by a comparatively recent decision of the House of Lords {O^Gonnell 
V. The Queen, II CI. & P., 155), that if there be one bad count in an 
indictment, and a general verdict of guilty be taken on all the counts, 
the judgment must be arrested. In Stochdale' s case the defendant waa 
acquitted, and no opportunity, therefore, was afforded for testing the 
validity of the information. 

These two cases are the only precedents to show what the 
practice of the House of Commons has been ; but, as Lord Denman 
observes in Stockdale v. Hansard (9 Ad. and E. 155) — " The practice 
of a ruling power in the state is but a feeble proof of its legality.'* 
And the doubts which I have expressed are greatly fortified by the 
subsequent passing of a statute (60 G-eo. Ill, and 1 G-eo. IV., c. 8) 
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containing provisions which would have been unnecessary if the House 
of Commons had, at common law, the power which was claimed for 
them. That Act, which was passed in times of great political commo- 
tion — about the period of what are termed the Manchester Massacres 
and the Cato Street Conspiracy — enacted that a libel tending to bring 
into hatred or contempt either House of Parliament was a seditious 
libel. The enactment, however, has remained a dead letter on the 
statute book ; but it is quite clear that its operation was intended to 
be confined to the two Houses of the Imperial Parliament, and had 
no reference to any existing colonial legislature, to say nothing of a 
legislature which was not created till forty years afterwards. And, 
whether the Imperial Parliament possessed at common law the power 
of prosecuting for a seditious libel or not, it is now well settled that the 
law and custom of Parliament, under which such a power might have 
been claimed and exercised, applies exclusively to the House of Lords 
and House of Commons in England. {Fenton v, Hampton^ 11 Moo. 
P.C. Cas. 347.) The law and custom of Parliament is founded on 
precedents and immemorial usage, under cover of which a ruling 
power in the state " has committed many acts which posterity has 
unequivocally condemned." By the creation of a local legislature, 
such powers only are conferred upon it as are reasonably necessary for 
the proper exercise of its functions and duties (^Kielley v, Carson, 4 
Moo. P.C. Cas. 63). "We owe allegiance to the Queen and obedience 
to the lawful commands of the Queen's Government ; but the Legis- 
lature of Queensland forms no part of the G-overnment. Theoretically, 
as well as practically, the Legislature and the Executive are separate 
bodies with distinct functions, and any attempt to amalgamate them 
would only result in confusion and disorder. 

The objection to the sufficiency of the information appears 
on the record, and the defendant may take advantage of iti 
either by a motion in arrest of judgment, or by a special case 
under the Act 13 Vic, No. 8. As he has pleaded to the information, 
it will now be for you, gentlemen, to say whether the defendant 
has published a seditious libel, or whether you think that the article 
which was published in the Courier on 30th of July was justified 
by the occasion of its publication. I have already said that in point 
of law a seditious libel cannot be published of and concerning the 
Legislative Council, though a scandalous libel may ; and you are to 
say whether you will adopt my opinion of a seditious libel or not ; 
and, unless you are satisfied that I am wrong, you will take the law 
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Bank of from me. In giving you, gentlemen, this direction, I follow the precise 
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terms ot a direction given by a very learned judge in a similar case 
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^' * J- Ha rris (^Ji^^xv, Burdett^ 4 B. & A., 95), and which direction was considered 

by the Court of King's Bench to be a correct mode of leaving the 
question to the jury under 32 Geo. Ill, c. 60 (Mr. Fox's Libel 
Act). You will now, gentlemen, be pleased to consider your verdict. 

Verdict:—" Not guilty.'* 
Solicitors for defendant: Lilley Sf Qarrick. 



BANK OF AUSTRALASIA v. G. & J. HAEKIS. 

Privy Council. Insolvency— 5 Vic, No. 17, s. S^Fraudulenf preference— Bill of 

1862. exchange, 

28th February. l, ^ Qq, drew a bill of exchange on H. & Co., who accepted it on the 

4th July. The bill was indorsed by L. & Go. on 9th July, and discounted by the 
Bank of Australasia on the 11th. 

L. & Co. suspended payment on the 5th July, being indebted to the Bank 
to the extent of £5,000 ; but the estate was not sequestrated until September 
following. 

H. & Co., in an action by the Bank, pleaded that L. & Co. were insolvent at 
the date of indorsement, and that the Bank were aware of that fact ; and that 
they (H & Co.) were, at the time, creditors of L. & Co., who had committed a 
preference by indorsing the bill to the Bank within the meaning of s. 8 of 5 Vic, 
No. 17, for the purpose of reducing their debt to the Bank. 

Held, that there was no evidence that the Bank had notice of the insolvency 
at the date of the indorsement, and that the plea was bad. 

HM also, that the words '* having the effect of preferring any existinjjr 
creditor" in s. 8 of the Insolvency Act, 5 Vict., No. 17, indicate a fraudulent 
preference, and that there was nothing in the case to shew either fraud or a 
preference. 

Appeal from a judgment of Lutvryche, J., to the Judicial Com- 
mittee of the Privy Council — Lord Kingsdon, Knight Bruce, 
Turner, L. J. J., and Sir Edward Eyan. 

The facts appear fully in the judgment of the learned Judges. 
NoTK.— See also 15 Moo. P.C.C. 97 ; 8 Jur. (N.S.) 181 ; 10 W.R., 383. 
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Judgment was delivered as follows : — Bask op 

Australasia 

The action in the Supreme Court at Moreton Bay, the verdict v- 

and judgment in which have produced the present appeal, was ' 1 

brought up on the 7th of October, 1859, by the appellants on a bill of 
exchange for £1,836 8b. 8d , which, though dated Ist July, 1859, was 
drawn on or before the 28th of June in that year, payable 3 months 
after date, to the order of Messrs. Lloyd & Co., of Sydney, the 
drawers. The respondents, gentlemen in trade at Brisbane, Moreton 
Bay, were the drawees, and were the defendants in the action. The 
bill was placed by Lloyd & Co. on the 28th of June, 1859, at Sydney, 
in the hands of the appellants, their bankers, and was on the follow- 
ing day transmitted by the appellants to Brisbane for acceptance by 
the respondents, who accepted it accordingly on the 3rd or 4th of 
July, 1859. The appellants, on the 8th of the same month, received 
it back from Brisbane^ thus accepted, and it was afterwards, while in 
tbeir hands, indorsied (generally) by Lloyd & Co on the 9th or 10th 
of the same month. It was formally discounted by the appellants on 
the 11th of that month, and the produce passed to the credit of 
Lloyd <fe Co , in account with the appellants accordingly. They thus 
became, at least as between them and Lloyd & Co., the absolute 
owners of the bill for valuable and full consideration, whether by a 
title commencing before the 2nd July, 1859 (though there was not 
any indorsement before the 9th or 10th of that month), or commenc- 
ing at a later day. It may be taken that Lloyd & Co. stopped 
payment, or suspended their payments on the 5th of the same July. 
They were at the time indebted to the appellants in £5,000 or 
upwards. The estate of Lloyd & Co. was not sequestrated until a 
day in September, 1859; it was then judicially sequestrated for the 
benefit of their creditors by the Supreme Court of Sew South 
Wales. This, for all or many purposes, was equivalent to bank- 
ruptcy. During the intermediate time they had continued, to a 
certain extent, to transact business, notwithstanding the stoppage or 
suspension. The pleadings in the action are stated in the 4th and 5th 
pages of. the printed record of proceedings. To the declaration, one 
in the ordinary form by the appellants as indorsees, the pleas of the 
respondents were thus : — 

" The defendants, by William Rawlins, their attorney, as to the 
£rst count of the declaration say, that before and at the time the 
said bill of exchange was indorsed by the said. Q-eorge A. Lloyd & Co. 
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Bank op to the plaintiffs, as in the 'declaration mentioned, the said G-. A. 
^^ ' Lloyd & Co. were insolvent, of which the plaintiffs then had notice. 

G. k J^ARMs. «« And the defendants further say that the said G. A. Lloyd & Co., 

then being insolvent as aforesaid, and then also being indebted to the 
plaintiffs in a sum larger than the said sum of £1,386 8s. 8d., indorsed 
the said bill of exchange to the plaintiffs, in order that the said bill of 
exchange might be discounted by the plaintiffs, for the sole purpose 
of enabling the plaintiffs to apply the proceeds thereof in reduction 
of their said debt. 

"And the defendants further say that the plaintiffs, then well 
knowing the premises, did discount the said bill of exchange for the 
said G-. A. Lloyd & Co. for the purpose aforesaid, and did then apply 
the proceeds thereof in reduction of their said debt as aforesaid. 

" And the defendants further say, that before and at the time 
the said bill of exchange was indorsed by the said G-. A. Lloyd & Co. 
to the plaintiffs as aforesaid, they, the defendants, were creditors 
of the said G. A. Lloyd & Co., to an amount larger than the said sum 
of £1,336 8s. 3d., and other persons were then also creditors of the 
said G-. A. Lloyd & Co. 

"And the defendants further say that the estate of the said G-. A. 
Lloyd & Co. was, by order of the Supreme Court of New South 
"Wales, in its insolvency jurisdiction, sequestrated for the benefit o£ 
their creditors. 

" And the defendants further say that the said indorsement of the 
said bill of exchange, by the plaintiffs as aforesaid, and the transfer and 
delivery of the same to them for the purpose aforesaid, then 
had the effect of preferring the plaintiffs as creditors of the said G-. A. 
Lloyd & Co. to the defendants and others then also being creditors of 
the said G-. A. Lloyd & Co., by reason of which said premises, and 
by force of the statute in such case made and provided, the said G-. A. 
Lloyd & Co. had no right to indorse the said bill of exchange to the 
piaintiffs, and the plaintiffs derived no title through the said G-. A. 
Lloyd & Co., and have no title or interest in the said bill of exchange ;. 
and the indorsement of the said G. A. Lloyd & Co. became, and is 
void, and created no right in the plaintiffs to sue, and the plaintiffs 
have no right to sue the defendants on the said bill. 

" And, as to the residue of the declaration, the defendants say 
they never were indebted as alleged." 

The only defence, therefore, was founded on the alleged insol- 
vency of Lloyd & Co., before and when they indorsed the bill. Issue 
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having been taken on thp pleas, the action came on for trial and Bank of 
witnesses were examined. The learned judge told the jury that the p. 

words "being insolvent" in the 8th section of the Colonial Insolvency ^' * ^* Harris. 
Act (5 Vic , No. 17), must be taken to mean " being unable to pay 
twenty shillings in the pound," and left to them four questions which, 
and the answers of the jury, were these: — 

" Were Q-. A. Lloyd & Co. insolvent at the time when the note 
was addressed to the bank on the 9th of July ? Yes. 

" Were they insolvent on the 27th June and from that time to 
the 9th of July ? Yes. 

'* Was the note given to the bank on the 28th June to secure the 
repayment of an overdraft to the extent of £5,000 between that date 
and the 1st of July ? No. 

" Was any agreement made on the 1st July that the note should 
be held to secure repayment of an overdraft to same extent between 
Ist and 4fch July ? No." 

" Veniict to be entered for defendants, with liberty reserved for 
plaintiffs to move to set that verdict aside, and to enter a verdict for 
plaintiffs." 

Whereupon the verdict was, under the learned judge's direction, 
entered for the defendants, with liberty for the plaintiffs to move to 
set it aside and to enter a verdict for the plaintiffs. This application 
was made and refused, and hence the appeal. 

l^he main or only questions are, whether the alleged facts stated 
in the first plea are true, and whether, if true, they formed a good 
ground of defence to the action ; and their lordships are of opinion 
that both these questions ought to be answered in the negative ; even 
assuming, which is the view most favourable to the respondents, that 
the word " preferring," as used in the special plea, ought to have the 
same meaning attributed to it, as ought to be attributed to that word 
as used in the Act of Parliament, a point on which their lordships 
give no opinion. 

Their lordships consider it impossible to construe the words 
" having the effect of preferring any then existing creditor," contained 
in section 8 of the Colonial Insolvency Act, read as that section must 
be in connection with the rest of the Act, and particularly with its 5th, 
6th, 7th, 9th, and 12th sections, in the manner for which the respond- 
ents contend. The better opinion, they think, is that, according to 
the true construction of the Act, those words indicate fraudulent 
preference, and were not intended to refer to any case of preference 
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Bank op not fraudulent ; but whether this be so or not, in the full sense of 

v. fraudulent preference as generally understood, their lordships are 

G. & J. Ha rbis. satisfied that the words in question were not intended, and ought not 

to be construed, to extend to a case in which not only there was no 
intention to prefer, but in which the preference (if such there were) 
arose merely from the circumstance that Harris & Co., when they, 
accepted the bill, were creditors of Lloyd & Co., whereas by accepting 
the bill they had represented themselves to be debtors, and had 
authorised third persons dealing with the bill to consider them as such. 

In their lordships' judgment, the expression " had the effect of 
preferring the plaintiffs '* contained in the special plea, if to be 
construed as not embodying any allegation or suggestion of fraudulent 
preference, or of some preference beyond what is. above referred to, is 
immaterial, but if to be considered as embodying such an allegation 
or such a suggestion, is not supported by the evidence. Their lordships, 
however, do not consider the words to embody such an allegation or 
such a suggestion. They think it also not proved that, before the 5th 
of July, ld59, the appellants had notice of the insolvency, if any, of 
Lloyd & Co., or that in fact the appellants had any such notice, or any 
notice of the suspension of payments before August or September of 
that year. There is, in their lordships' opinion, nothing in thaevidence 
to show or lead to the inference that the delivery or indorsement of 
the bill to the appellants by Lloyd & Co., or the discount of the 11th 
July, was by way of fraudulent preference, or was otherwise than a 
fair transaction in the ordinary course of business. 

In their lordships' opinion, the respondents have wholly failed to 
show that the delivery of the bill to the appellants on the 28th of 
June, or its subsequent indorsement, was an unfair or improper 
transaction, or was avoided by reason that at each of those times the 
estate of Lloyd & Co. was insufficient to pay their creditors in fuli. 
They consider also that the case is not affected in any way by the 
sequestration of September; nor does it, indeed, appear that any claim 
has, under that sequestration, been made against either the appellants 
or the respondents. 

Their lordships, repeating, however, that they consider the first 
plea to be essentially bad, think the appellants entitled to judgment 
in the action and to their costs here ; and their lordships will report to 
her Majesty accordingly. 
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K. V. ZAHN, Ux parte ZAHN. 

Masters and Servants Act of 1861 {25 Vic, No. 11), ss. 2, 3.— Absence 1862. 

from hired service— Blacksmith— Evidence of agreement— Form ^Oth, 19thJune, 

of warrant of commitment — 11 and 12 Vic, c 43, ss. 17, 21 — Lvt-wyche, J. 
Habeas Corpus, 

A blacksmith is a servant within the meaning of the MaUers and Servants 
Act 0/I86I, 

A warrant of commitment of a defendant convicted of absenting himself 
without leave or lawful excuse from his hired service, did not recite that the 
defendant had been *'duly convicted " of such offence, but merely stated that he 
did so absent himself. 

Held that the warrant of commitment was bad, and that the defendant must 
be discharged. 

Application on behalf of Moritz Zahn to make absolute an 
order nisi against J. C. White and others, justices, for a writ of 
prohibition to restrain further proceedings on an order of the said 
justices whereby the applicant was convicted of absenting himself 
without leave or lawful excuse from his hired service, and for a 
writ of habeas corpus directing him to be brought up and discharged. 

The grounds of the application, and the necessary facts, with the 
argument of counsel, are fully set out in the judgment of the learned 
Judge. 

Blakeney to move the rule absolute. 
Bring, A. Q,, for the justices, to show cause. 

C. A. V. 

19th June, 1862. 

LuTWTCHB, J. A rule nisi for a writ of prohibition having been 
obtained by Mr. Blakeney, cause was shown against it by the 
Attorney- General on the 10th instant, and as the points then raised 
were of some importance in regard to the administration of justice in 
the interior, judgment was reserved in order that the decision of the 
Court might be reduced to writing. Moritz Zahn was convicted at 
Drayton on the 16th day of May last, under the 3rd section of the 
Masters and Servants Act of 1861, for having absented himself 
without leave or lawful excuse from the hired service of Messrs. 
Maclean <& Beit. Zahn was hired for two years as a blacksmith, and 
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R. v. Zahn, the agreement between him and his employers was stated on the face 

JSx p arte Z auv, ^£ ^^^ proceedings to be in writing, but did not appear to have been 

Lutwyche, J. produced before the magistrate. The rule nisi was granted on three 

grounds, viz.: — 1. That Zahn was not a servant within the meaning of 
the Masters and Servants Act. 2. That the conviction did not allege 
that Zahn was such servant. 3. That there was no evidence to 
warrant the conviction. In support of the first ground, it was argued 
that as the word " blacksmith " does not occur in the interpretation 
clause of the Act (s. 2), Zahn was not a servant within the contem- 
plation of the Act. But to this objection against the validity of the 
conviction, the right answer was given by the Attorney- General, who 
pointed out that the clause specified both " artificers " and " handi- 
craftsmen," either of which description would include a blacksmith. 
An artificer is defined to be " one whose occupation requires skill or 
knowledge of a particular kind, as a silversmith, or saddler." If a 
worker in silver be an artificer, so also is a worker in iron. The 
term " handicraftsman " is still more general in its application — '' a 
man skilled or employed in manual occupation." 

The second ground for the rule appears also to be untenable. 
It is true the conviction does not allege that Zahn was serving Messrs. 
Maclean & Beit in any capacity; but it describes him as a black- 
smith, and states he was convicted of absenting himself from his 
hired service. The conviction thereon, if it does not exactly follow the 
form given in the schedule (I, ^o. 1) to the Act 11 and 12 Vic, c. 43, 
appears to be to the like effect, and so to satisfy the requirements 
of K. 17 of that statute 

On the third ground there is more room for doubt whether the con- 
viction ought to be sustained. The best, and therefore the proper 
evidence of the contract of hiring and service, namely, the written agree- 
ment, was not produced, and parol evidence of its contents was received. 
No objection, however, was made to the reception of parol evidence by 
the professional adviser of Zahn; and I think I must hold that, 
under such circumstances, the objection now comes too late. Perhaps, 
he was aware that it was useless to urge the objection, as the writing 
could either be produced, or might be shewn to have been lost or 
destroyed, so as to put in secondary evidence of its contents. But, 
however that may be, I think it would be very prejudicial to the 
administration of justice if professional men were encouraged to k^ep 
their objections in reserve, when, by making them* before the magis- 
trates, they might be at once met and answered. 
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In coming to this conclusion, I must not be understood to decide K. v, Zahn, 
that a conviction may be sustained by any sort of evidence which the ^P °'^^ ^'^n* 
magistrates may think admissible, if its admissibility be not questioned Lutwyche, J. 
before them. Such a decisioli would operate with great hardship upon a 
man who might not be able to pay for professional assistance, and mij^ht 
even press unduly upon legal practitioners in some instances. It is 
enough to say that, in the present case, the grounds upon which the 
rule was obtained are not suflicient, in my opinion, to invalidate the 
conviction, and the rule for a prohibition is accordingly discharged. 

Mr. Blakeney applied, after the arguments relating to the writ 
of prohibition had been heard, for a writ of habeas corpus, in order 
that Zahn might be brought up and discharged, on the ground that the 
warrant of commitment was insufficient. The writ was granted, and 
Zahn was brought up before me, with the warrant of commitment, which, 
instead of following the directions given by s. 21 of 11 and 12 Vic, c. 
43, and by the form (N, 5), and reciting that Zahn had been "duly 
convicted" for absenting himself from the hired service of his 
employers, merely stated that he did so absent himself — a statement 
perfectly consistent with the supposition that legal proceedings might 
not have been taken against him. It is true that proceedings were 
taken, and a conviction obtained, but a good conviction will not help a 
bad warrant of commitment (JVickes v. Glutterbuck, 2 Bing. 483). 
Zahn was accordingly discharged from custody. 



80 SUPREME COURT REPORTS. [Vol. I. 



KNOX V. COCKBURN. 

Sale of goods — Liability of Auctioneer — Set off by third person — 
1862. Mutual credit — Assignment of a chose in action — 5 Fic, No. 9, 

mh May. s. 37,-6 Geo. IV, c. 16, s. 68. 

25th July, 

C, an auctioneer, was employed to sell certain goods for R. C. & Co., who 

Lutwyche, J, subsequently executed a deed of assignment to plaintiffs under 5 Vic, No. 9. 

Before the assignment C. sold some of the goods to C. & F. who claimed to set-off 

the value of the goods against a debt due to them by R. C. & Co. To an action 

by plaintiffs against C. for breach of duty in falling to account for these goods 

or their proceeds, C. pleaded the set-off claimed by C. & F. 

Hdd that it is the duty of an auctioneer, in the absence of a stipulation to 
the contrary, to sell for cash, and his liability to his employers is not affected by 
the fact the goods are sold to a person to whom the employer is indebted at the 
time of the sale, and that the plea was bad. 

An equitable set-off, independently of the statutes of set-off^ only arises 
where there is a mutual credit between the parties. 

Williama v. Millington, 1 H. Bl. 81 followed. 

Bulgin v. McCabe, 3rd September, 1859, distinguished. 

Demubreb by plaintiffs, Edward Knox, John Alexander Saunders, 
and Geoffrey Eager, to a plea by defendant, Henry Montague 
Cockburn, to plaintiffs' declaration in an action against defendant for 
breacb of duty as an auctioneer in failing to render an account of 
goods delivered to him for sale, or of the monies arising from the sale 
of such goods. 

The declaration and the plea in defence appear sufficiently in the 
judgment of the learned Judge. 

Fring, A. G., in support of the demurrer. 

LiUey in support of the plea. 

Pring, A. G. : The duty of an auctioneer is clearly to sell for 
cash unless he is otherwise expressly instructed, and the defendant is 
not entitled to rely on the claim for set-off made by the purchasers 
against his principal. 

LilJey: Unless it appears that the sets-off of the purchasers 
were let in by some wrongful act of the defendant, defendant is 
entitled to judgment. The right of indemnity in all transactions 
between principal and agent only arises where loss has occurred by 
the wrong of the agent. Here defendant's instructions were to sell 
and deliver, which he did, and was then met by these claims for set-off. 
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Aa he could not have demanded payment before delivery, no blame 
attaches to his action. Furthermore, the plaintiffs or the persons 
they represent, have received the full benefit of these sets-off, and 
there has been no actual loss. 

It has been laid down that in all cases of mutual credit in equity 
a balance only should be paid (Story's Jurisprudence, ss. 1435, n.). 
If judgment is given for plaintiffs they will be paid twice over, 
which is contrary to natural equity, conscience, and good sense. 

LtiTwrcHE, J. In Williams v. Millington (2 H. Bl. 81), it is 
stated in the judgment of Lord Loughborough : — " In the common 
course of auctions there is no delivery without actual payment ; if it 
be otherwise the auctioneer gives credit to the vendee entirely at his 
own risk." 

Lilley : Yes, but we run no risk because no loss has accrued. 
If we were called into a court of equity to account, these sets-off 
would be allowed us on account. 
He also cited Bulgin v. McCahe (3rd September, 1859). 

Pring : The case of Williams v, Millington disposes of the point 

raised as to the necessity for delivery before payment, and clearly 

establishes that an auctioneer must sell for cash. Besides, in this 

case there w^as no mutuality of contract, or mutual trust between the 

parties. The purchasers had their common law right to sue the 

vendors, and as that existed the defendant cannot here plead an 

equitable set-off. By so doing he not only shields himself but 

advantages a third party. 

C. A V. 

25th July, 1862. 

LuTWYCHE, J. This case came before the court last Term upon 

a demurrer to a plea which had been pleaded for a defence on 

equitable grounds, but as it appeared to me, after the argument had 

been concluded, that some doubt might exist as to the right of the 

plaintiffs to sue, I desired that the case might be re-argued upon this 

point, which was accordingly done. The action was brought by the 

plaintiffs, as trustees of all the estate and effects of Eaymond, Cameron 

& Co., under a deed of assignment made according to the provisions 

of the Act of Council, 5 Vic, No. 9, to recover damages from the 

defendant, an auctioneer, for an alleged breac^h of duty in not rendering 

an account of goods delivered to him by Eaymond, Cameron & Co. for 

sale by auction, or of the moneys arising from the sale. The defendant 

pleaded that before the making of •the said deed of assignment, he sold 
p 
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some of the goods by auction, and delivered them to Messrs. Cribb & 
Poote for £102 ITs. 7d ; that Eajmond, Cameron & Co. were at that 
time indebted to Cribb & Poote in the sum of £100 78. 2d., and that 
Cribb & Foote offered to set-off that amount, and paid defendant the 
balance whicb the plaintiffs received ; that Cribb & Foote refused to 
pay the defendant the sum of £100 7s. 2d., and that the defendant 
rendered an account of the premises to the plaintiffs before the 
commencement of the suit. There was another plea, similar in its 
terms, relating to other goods sold for £7 17s. 

As the goods were sold before the execution of the deed of assign- 
ment, it became important to consider whether a chosA in action^ like 
a right to recover damages for a breach of contract, passed by the 
assignment to the plaintiffs under the 37th section of 5 Vic, No, 9. 

It is quite clear that the assignees would have had no title to sue 
at common law, and that the language of the section in question is far 
from being so plain as it might have been if the legislature intended 
that the assignees should stand in the same position as the debtor 
before the assignment. It enacts that after the assignment has been 
executed, "all and singular the property of the debtor having the 
executed such deed, of any description whatsoever, and all his rights 
and credits, including all debts due to him, shall be absolutely vested 
in the trustee or trustees therein named." Stopping there, and con- 
ceding that the word '" rights "in this portion of the clause must be 
taken to embrace rights of action, it does not follow that a right to sue 
accompanies the "vesting" of such right of action in the assignees. 
A cestui que trust has a vested beneficial interest in an estate in fee 
simple devised to him by will ; but he could not maintain an action of 
trespass in his own name ; he must sue in the name of his trustee. 
The ^section goes on, however, to enact that such trustee or trustees 
may recover all such property, and sue for and recover all such debts 
in his or their owq name or names, thus excluding, apparently, the 
trustees from suing in their own names in respect of " rights and 
credits" of the debtor. In the absence, therefore, of any direct 
decision, I should have been disposed to adhere to the strict rule of 
construction, and to have held that the right of action did not pass to 
the assignees ; but I find some English authorities upon the Bank- 
ruptcy Act (6 Geo. 4, c. 16, s. 63), which seem to justify a different 
interpretation. The words " all the present and future personal 
estate of the bankrupt " have been held to be sufficiently ample to 
include a chose in action arising out of any breach of contract, not 
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purely of a personal nature, such as a promise to marry ( Wright v. Knox 

Fairfield, 2 B. & Ad. 727 ; Drake v. Beckham, 2 H. L. C. 579, cJockbubk. 
affirming the judgment of the Exchequer chamber 11. M. & W. 315, hy T ^ 

which the judgment of the Court of Exchequer, 8 M. & W. 746, was 
overruled). 

The principle to be collected from those cases is that all 
the personal estate of the bankrupt which can be turned to profit 
vests in the assignee ; and I think that the word "property," in the 
latter portion of s. 37 of 5 Vic, No. 9, may fairly be considered as 
equivalent to " personal estate." Upon the whole, therefore, I have 
come to the conclusion that the right of action in this case passed to the 
trustees under the deed of assignment, and that they are entitled to 
«ue in their own names. 

It remains now to examine the sufficiency of the third and fourth 
pleas, which has been disputed by the demurrer. The defendant is an 
auctioneer, and it is the duty of every auctioneer, in the absence of . 
stipulations to the contrary, to sell for cash {JVilliams v, MilUngton, 
1 H. Bl. 85, per Lord Loughborough, C.J.). It does not appear from 
the record as it now stands that the defendant had authority from 
Baymond & Co. to sell on credit, and, consequently, as he made deli- 
very of the goods without actual payment, he did so entirely at his own 
risk. It makes no difference in his liability to his employers that the 
goods were sold to persons to whom Kaymond & Co. were indebted at 
the time of the sale. An equitable set-off, independently of the 
statutes of set-off, only arises where there is a mutual credit between 
the parties, by which is to be understood a knowledge on both sides of 
an existing debt due to one party, and a credit by the other paxty, 
founded on and trusting to such debt as a means of discharging it 
(Story Eq. Jur., par. 1435) . The defendant, however, sets up in his own 
-defence the equitable claims of third parties to a set-off against 
Raymond & Co., a defence which it is clear that no court of equity 
could entertain. It was suggested during the argument that, if the 
Court should be of opinion that the defendant yrdt& primd facie bound 
to sell for cash, the pleas might be amended so as to shew that the 
defendant had received authority to sell on credit. The defendant will 
therefore be allowed to amend on the usual terms of payment of costs, 
otherwise there should be judgment for the plaintiffs. 

The case Bulgin v. McOabe (3rd September, 1859) was cited on 
behalf of the defendant, but the point there decided has no application 
to the present case. There the auctioneer sued on behalf of his prin- 
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cipal, here the auctioneer is sued by his principal. In Bulgin v. 
McCahe it was admitted on the record that the auctioneer was only the 
nominal plaintiff, and that the real plaintiff was his principal, St. Hill, 
which distinguishes that case from laherg v, Bowden (8 Ex., 852) . 
This Court accordingly held that a debt due from St. Hill to the 
defendant might be set off against the price of the goods sold by St. 
Hill's agent, proceeding upon the general principle that, where an 
agent sues in his own name, the defendant may avail himself of those 
defences which would be good as against the principal for whose use 
the action is brought. Such is the whole scope and extent of the 
decision in Bulgin v. McCahe^ which is certainly no authority for the 
position which seems to have been assumed, that an auctioneer may 
sell his principal's goods to. his principal's creditors without insisting 
on payment in cash. 



1862. 
ISth August, 

LiUufyche, J, 



McINERNET v. O'NEILL. 

Lodging house keeper — Lien for board on lodger's goods. 

Save by express agreement a lodging house keeper has no lien for board 
on his lodger's goods. 

Action by David Mclnemey against Laurence O'Neill for detinue 
and trover. 

Plaintiff, who had been a lodger at defendant's lodging house, 
failed to pay his board, and demanded from defendant certain goods 
which had been left by him in the lodging house. Defendant refused 
to deliver the goods without payment of the amount due for plaintiff's 
board, and, after advertising the goods, sold them by auction. 
Lilley for plaintiff. 
Oore Jones for defendant. 

iiUTWYCHE, J., directed the jury that, unless by agreement, & 
lodging house keeper has no lien upon the goods of a lodger, and 
expressed his wish that the direction should be well understood, as 
there frequently appeared advertisements in newspapers from the keepers 
of lodging houses threatening to sell the goods of their lodgers, which 
are in themselves illegal, unless there was a previous agreement that 
there should be a lien upon such goods. 

Verdict for plaintiff. 
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PURSER V. HALLOEAN. 

Sttle of land — Defect of title — Misrepresentation — Voluntary Settle- 1862. 

ment — Advancement to son — Remedy at late — Rescission, ^^ Dec^ember^ 

16th December, 
H purchased two allotments of land, one in his own name, and the other in 

that of his infant son. He then sold the land, and agreed to sign a conveyance LtUwyche^ J, 

of the same, to be prepared by the vendee. The vendee paid the money, entered 

into possession, and died before a conveyance was executed. 

The vendee's executors filed a bill to declare the agreement void, and for a 
decree for the return of the purchase money with interest; and charged the 
defendant with fraud and misrepresentation in being aware of his inability to 
make a good title. 

Hddy that the purchase of the allotment in the name of his son was, in the 
absence (if evidence to the contrary, to be deemed an advancement to such son. 

A good title meaji» such a title as a court of equity will compel a purchaser 
to accept. A purchaser will not be compelled to take a title to land which has, 
prior to the sale to him, been made the subject of a voluntary settlement by the 
vendor. 

In the event of a vendor proving not to have a good title to land, the 
consequent breach of a contract by him for the sale of such land does not amount 
to constructive fraud, and the vendee's remedy is by action-at-law and nut in 
equity. 

Smith v. Oarland (2 Mer. 123); and Sainsbury v, Jonefi (5 My. & C. l),followed. 
Devoy v. Devoy (26 L. J. Ch. 290), discussed. 

Barton v. Van Heythusen (11 Hare, 8, 126), distinguished. 

Action by Purser and another, as trustees of the will of 
Charles Ilickson, against Halloran, for the avoidance and cancellation 
of an agreement for the sale of land, and for an account. 
Priny, A. G.j for the plaintiffs. 
Lilley for the defendant. 

The facts and arguments appear in the judgment of the learned 
Judge. 

C. A. V. 

16th December. 

LtTTWTCHK, J. The bill, in this suit, was filed by the plaintiffs, 
trustees and executors under the will of Charles Hickson, late of 
Maryborough, praying that an agreement made on the I6th June, 
1856, between Hickson and the defendant for the sale of two allot- 
ments of land, might be declared void and be cancelled ; that the 
defendant might be decreed to pay to the plaintiffs the whole of the 
purchase money paid by Hickson to the defendant, together with 
interest thereon ; that an account might be takoii of all sums 
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expended by HiekBon in the cultivation and improvement of th& 
land, and that the defendant might be decreed to pay the same to the 
plaintiff, and for further relief . The bill charged that the defendant^ 
at the time, when he entered into the agreement, was aware of his- 
inability to make a good title to the land, and that he induced Hickson 
to enter into the contract and to pay the purchase money, through 
fraud and misrepresentation. The defendant, by his answer, ad> 
mitted some of the facts charged by the bill, but denied others ; and 
the case came before the Court, on a motion by the Attorney-General, 
for a decree or decretal order according to the prayer of the bill 
pursuant to the terms of s. 15 of the Equity Fractice Act, 17 Vic, 
No. 7. No affidavits were filed in support of, or in opposition to, the 
motion ; and the only evidence before the Court, therefore, is that 
afforded by the defendant's answer, which, for the purpose of the 
motion, must be treated as an affidavit. 

The answer of the defendant set forth the following statement of 
facts ; — On or about the 12th October, 1853, the defendant purchased 
from the Crown, at a sale of waste lands, allotments 6 and 7 of section 
83 in the town of Maryborough, paying the deposit money on 
allotment 6 in his own name, and on allotment 7 in the name of his 
son, then about four years old^ the defendant not intending to debar 
himself from selling allotment 7, if a favourable opportunity offered. 
The defendant afterwards paid the residue of the purchase money, 
and took receipts from the Crown, the receipt for the purchase money 
of allotment 7 being made out in the name of his son by the direction 
of the defendant and at his request ; but, although the defendant 
admitted that the purchase was made in his infant son's name, he 
denied that it was made on his behalf. On the 11th May, 1854, 
grants from the Crown were issued of allotments 6 and 7, the grant 
of No. 6 being made out to the defendant, and allotment No. 7 being^ 
granted in the name of the defendant's son. On 1st May, 1856, the 
defendant sold the two allotments to Hickson for £60, which Hickson 
thereupon paid to the defendant, and on or about the 16th June in 
the same year he gave Hickson a sale note signed by the defendant, 
and which note was in the following terms : — 

" I have this day sold to Charles Hickson, of Maryborough, in the 
colony of New South Wales, blacksmith, allotments 6 and 7 of 
section 83, for the sum of sixty pounds (£60), which said sum I 
hereby acknowledge to have received from the said Charles Hickson, 
and I hereby promise and agree for myself, my heirs, executors, and 
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administrators to sign a regular legal conveyance of the same, to be Purser 
prepared at the expense of the said Charles Hickson." Halloban. 



Hickson entered into possession and occupation of the allotments Lutwyche, J. 
after the sale, and continued in such occupation till the time of his 
death; but there was no proof that he laid out any money in improve- 
ments, and the defendant swore, to his belief, that no money was 
expended by him for such purposes. Hickson did not, during his 
lifetime, prepare or tender for execution to the defendant a 
conveyance of the allotments, nor have the plaintifEs done so since 
Hickson's death, but they asked the defendant if he was able to 
make out a good title or any title to the allotments, and, if so, to 
convey them to the plaintiffs. To this the defendant replied 
by letter, dated 1st June, 1861, stating that "he was prepared 
to sign any conveyance or such other deed as might be necessary 
to convey the allotments to the plaintiffs, as Hickson's executors 
(in ^hich his son would join), when presented to him for 
execution." In a subsequent letter, dated 21st June, 1861, the 
defendant said, *' I give you notice that I am ready and willing 
to transfer my equitable estate to you as representatives of Charles 
Hickson, now deceased, in the premises sold by me to him, and situated 
at Maryborough ; and that I am ready and willing to execute a 
covenant that my son, in whom the legal estate in the said premises is 
vested, shall convey the same to you when he attains the age of twenty- 
one years, which will be in the month of October, 1870." In a third 
letter addressed to the plaintiff's solicitors, and dated 11th October, 
1861, the defendant offered to execute, when required, a conveyance » 

of allotment 6 granted to him in his own name, and to transfer his 
equitable interest in allotment 7 to the plaintiffs, giving them also a 
bond, for a sum to be agreed upon, conditioned to be void on his son's 
conveying the legal estate on his attaining the age of twenty-one. 

* 

The defendant, by his answer, distinctly denies that he ever 
represented to Hickson that he was seised of the land in fee simple, 
and able to make a good title thereto, or that he ever informed the 
plaintiffs that allotment 7 was purchased on behalf of his infant son. 

Such is the shape in which the matter now comes before the Court, 
and in disposing of it the first question which arises is this : — Did the 
purchase of allotment 7 by Mr. Halloran, under the circumstances 
disclosed in the answer, operate as an advancement in favour of his 
infant son or not ? The authorities on the point are all collected in 
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the able note to D^er v. Dyer (1 White & Tudor, L. 0. 177). By erg 
V, Brown, decided by the Supreme Court of New South Wales in 1859, 
and Barton v. Van Heyihuson (11 Hare, 126), are plainly dis- 
tinguishable in their circumstances from the present case, and 
afford no light in the dealing with it. In both of these cases a 
conveyance had been executed by the person who advanced the money 
for the land to a purchaser for a valuable consideration, and the point 
decided was that, as against the latter, a previous voluntary convey- 
ance was inoperative and void under 27 Eliz., c. 4. It was contended 
at the bar that, as Mr. Halloran could defeat at any time the title of 
his son to the land, by executing a conveyance to a purchaser for a 
valuable consideration, he had a good title himself ; but a good title 
means such a title as a court of equity will compel a purchaser 
to accept, and it was admitted that a purchaser cannot be compelled 
to take a title when a voluntary settlement has been made by the 
vendor (Smith v. Garland, 2 Mer. 123). We come, therefore, to the 
advancement, concerning which the law appears to me to be very plain, 
notwithstanding some observations made by Stuart, Y. C, in Devoy 
V, Devoy (26 L. J.,Ch.290; 3 Jur., KS. 79), which will be referred to 
presently. 

Where a purchase is made by a parent in the name of a child, a 
presumption arises that an advancement was intended; but that 
presumption may be rebutted by evidence, showing that a different 
object was intended ; and the intention is a question for the Court, to 
be decided on a^ balance of testimony. Mr. Lilley contended for 
the defendant (citing Daniell's Ch. Pr., 3rd Ed. 761), that the answer 
must be taken to be true in all points, and that, as the defendant 
had sworn that, although he had made the purchase in his son's 
name, it was not on his son's behalf, and that he did not intend 
to debar himself from selling allotment 7 if a favourable oppor- 
tunity offered, the presumption of advancement was rebutted. It 
is stated, however, by Mr. Daniell, at the top of the next page ia 
his treatise, that there is an exception to this rule of practice upon a 
motion for a decree, the answer being then treated as an affidavit. A 
statement on oath, though admissible in evidence, is not necessarily 
conclusive, and I cannot help thinking that Stuart, V. C, though 
rightly deciding in Devoy v. Devoy, laid too much stress on the 
representations of a plaintiff in support of his own interest. That 
decision may be upheld on other grounds, viz.: — The declarations of 
the wife, which were against her own interest, and the fact that from 
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the time that the transfer of the stock was made the plaintifE 
regularly received the dividends, which was as contemporaneous an 
act of ownership as the nature of the property would admit. In that 
case also, as in Sione v. Stone (3 Jur., N. S. 708), in which the Vice- 
Chancellor followed his decision in Devoy v. Devoy^ the evidence went 
all one way, and full explanations were given to the Court of the 
peculiar circumstances under which the transfer was made, so as to 
rehut the presumption of advancement raised by the law. But the 
defendant in this case does not assign any reason for purchasing in 
his son's name rather than in his own. If he had purchased one 
allotment only, and that in the name of an infant son, which is a 
strong circumstance in favour of advancement being intended 
(^Lampleigh v. Lampleiyh, 1 P. Wms., p. Ill), I think that, in the 
absence of any explanation of his reasons, I should have been bound to 
hold that the presumption of law was not rebutted. But when he buys 
two allotments on the same day, one in his own name, and the 
other in the name of his son, the inference deducible from his 
conduct as to his intention at the time is very strong indeed. The 
burden of proof, in rebutting the presumption of advancement, lies 
on the father; and I am of opinion that, in his case, the defendant has 
failed to shew, by such evidence as can be considered satisfactory in a 
court of equity, that he did not intend to make a provision for his 
son when he purchased allotment 7 in that son's name. 

Taking, then, the purchase of allotment 7 to have operated as an 
advancement, it is contended for the defendant that the plaintiffs are 
debarred from the relief which they seek, upon the ground that they 
have slept upon their rights. But I do not find any evidence of 
laches which would affect their right to sue as representatives of 
Hick son. It does not appear that Hick son was ever aware of the 
defect in the defendant's title ; and it is plain that very soon after his 
death the plaintiffs discovered the flaw, and took measures to 
repudiAie-^the transaction. I think they were not bound to tender a 
conveyance to the defendant for execution, when they found he could 
not make out a good title ; and so far, therefore, there was nothing to 
prevent them coming to this Cllourt and asking for such equitable 
relief as they might be entitled to. 

Another question, however, now arises, and that is whether the 
remedy of the plaintiffs does not lie at law instead of equity. There 
is no ground for the equitable jurisdiction, of the Court on the matter 
of account, for there is no evidence that Hickson laid out any money 
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in improvementB on the land. The actual fraud charged by 
the bill, and pointed at specifically by the interrogatories is 
denied by the answer, and, consequently, the plaintiffs have no 
title to equitable relief on that ground. But it is said that 
there was constructive fraud. No authority, however, was cited, 
and I do not believe that any authority can be found to support 
the naked proposition, that, in the event of a vendor proving not to 
have a good title, the breach of his contract amounts to a constructive 
fraud. "Upon what ground, then, are the plaintiffs entitled to relief 
in equity? Mr. Dart (Vend. & Purch., 2nd edition, p. 517) lays 
down the law, as administered in English Courts, correctly when he 
says "The only remedy to be obtained in Equity for the non- 
performance of the contract (of sale) is a decree for specific 
performance. At one time there was a floating idea in the profession 
that the Court might award compensation for a non-performance, in 
the event of the primary relief failing ; but the contrary has been 
settled by modern decisions ; nor does it make any difference that 
compensation is sought, not against the owner of the estate, but 
against a person who falsely assumes authority to sell." It is plain, 
on the other hand, that the plaintiffs have a remedy at law. Where 
there is default on the part of the vendor, the purchaser, as a general 
rule, may either rescind the contract, and sue for the deposit as for 
money had and received to his use, or he may affirm the contract, and 
sue for damages upon the ground of its non-performance, adding the 
common count for money had and received in respect of the deposit. 
Sainshury v, Jones (5 My. & Cr., p. 1), which appears to have escaped 
the attention of counsel, is an authority directly in point against the 
application; and, following that authority, bearing in mind also that 
actual fraud was charged and disproved, I must refuse the motion 
with costs. 
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In re DOUYEHE, Ex parte BELL. 

Insolvency — 5 Vic., No. 17, sec. 7 — " Alienation or transfer'*'^ — Convey- 1862. 

ance without consideration made within twelve months of seques- 

tration — Alien — Conveyance by alien ajter marriage in pursuance ^^63. 

of verbal articles made before marriage — Wifes equity to a set tie- ^ amuiry, 

ment — Promise n ot in writing — Agreem en t taken out of the Sta lute 

of Frauds by part performance— Statute of Uses (^7 Hen. VIII, ^'^'^^'^^ J- 
c. 10). 

D. , an alien, prior to his marriage with S. , agreed by verbal articles to settle on 
her and the children by her former marriage the proceeds of the intestate estate 
of her late husband, and after marriage failed to do so ; but the moneys of the 
intestate were treated as belonging to his wife, and were expended by 
her on certain real estate purchased for her absolutely, and in the indenture of 
purchase therefor her husband joined. A mistake having been made in the legal 
form of the deeds, an instrument of trust was prepared on May 17th, 1862, by 
D. alone, whereby D. granted and released unto the trustees the land in 
question, to hold the same unto the said trustees and their heirs, to the use of 
his wife for her life, remainder to the use of the trustees, their heirs, and assigns 
to the use of the lawful children of D., on the body of his wife begotten, and 
the heirs of their respective bodies, in equal shares as tenants in common. The 
estate of D. was sequestrated in 1862. On a motion to set aside the indenture 
of May 17th, 1862, 

Heldy that there was no *' alienation of transfer" within sec. 7 of 5 Vic, 
No. 17, and that D's. wife had an equity to a settlement. 

Held further, that there had been sufficient part performance of the parol 
promise to make a settlement, to take the agreement out of the Statute of Frauds; 
and, also, that the conveyance of May 17th, 1862, being made by an alien, was of 
no effect. 

Application on behalf of Bell, a creditor in the estate of W. P- 
Douyere, deceased, to make absolute a rule nisi, calling upon the 
Keverend W. McGinty and S. Warham to show cause why an 
indenture bearing date the 17th May, 1862, and made between 
W. P. Douyere and E. B. Douyere, his wife, and the said William 
McGinty and 8amuel Warham, should not be set aside. 

Lilley moved the rule absolute. 
Pring, A. G., showed cause. 

The facts and the argument appear fully in the judgment of 
the learned judge. 
€ A. V. 
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In re Douyebe, 25th February, 1863. 

Ex parte Bell. Lutwtche, J. This was an application to the Court in its 

Lutwyche, J. insolvency jurisdiction by rule «m, calling upon the Eev. William 

McGinty and Samuel Warham to show cause why an indenture made 

the I7th May, 1862, between W. P. Douyere of the first part, Elizabeth 

Bridget Douyere, his wife, of the second part, and the said William 

McGrinty and Samuel Warham of the third part, should not be set 

aside, on the ground that the conveyance was made without valuable 

consideration and within twelve months preceding the sequestration of 

the insolvent's estate, and that Bell and his partners, creditors of the 

estate, were thereby prevented from receiving the full amount of the 

debt due to them. . 

The application was made under the 7th section of the 

Act, 5 Vic, No. 17,* and from the evidence by which the 

application was supported it appeared that the insolvent married, in 

1848, Elizabeth Bridget Scott, a widow, with two infant daughters by 

her former husband. Douyere is a Frenchman by birth, and has 

, never been naturalised. Mrs. Scott and her two daughters were 

entitled to share her former husband's intestate estate, consisting 

principally of horse stock, between them : but it did not appear that 

letters of administration were ever taken out. On the eve of the 

marriage between Douyere and Mrs. Scott, Douyere agreed "by 

verbal articles" that the proceeds of Scott's intestate estate should be 

invested for the benefit of Mrs. Scott and her children by her former 

husband. After the marriage between Douyere and Mrs. Scott had 

taken place, Mrs. Douyere dealt with the property as if it were her 

separate estate. She kept an account at the bank in her own name, 

and signed her own cheques. None of her money was ever used in 

her husband's business, and, if Douyere occasionally borrowed a few 

pounds from his wife, he always repaid her. He invariably consulted 

Mrs. Douyere when there wai anything to be done with the horse 

*5 Vic. No. 17, sec. 7. And be it enacted that all alienations 
transfers gifts surrenders or delivery of any goods or effects real or personal 
made by any person after he has contracted any debt and within twelve months 
preceding the commission of any act of insolvency by him or preceding the 
sequestration of his estate as insolvent or preceding any time at which it shall 
be made to appear by proof that he was actually insolvent to any person what- 
soever without valuable consideration shall be and are hereby declared to be 
liable to be set aside on summary application to and by order of the Supreme 
Court at the instance of any creditor of the said insolvent whose debt was 
contracted or the cause of whose debt had arisen prior to the making of such 
alienations transfers gifts or surrenders or deliveries in so far as such creditor 
would thereby be prevented from receiving the full amount of his said debt. 
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stock, and he transacted all business relating to it, and took receipts. In re Douyere, 

in his wife's name. 80 matters seem to haTe gone on for about twelve V "'^^ B ell. 

years after their marriage, without any steps being taken by Douyere Lutwyche, J. 

to invest the proceeds of Scott's intestate estate pursuant to the 

"verbal articles." By indenture dated 13th September, 1860, and 

made between E. J. Smith of the first part, W. C Douyere of the 

second part, and Mrs. Douyere of the third part, after reciting that 

W. C. Douyere had contracted, on the part of Mrs. Douyere, for the 

absolute sale to her, by R. J. Smith, of allotment No. 5 of section 30, 

of the town of Ipswich, for the sum of £300, the said B. J. Smith, at 

the request and by the direction of "W. C. Douyere, testified by his 

being a party to and executing the deed, granted and sold the said 

piece or parcel of land, hereditaments, and premises unto Elizabeth 

Bridget Dowyere and her heirs, to hold to the said E. B. Douyere, to 

the only proper use and behoof of the said E. B. Douyere, her heirs 

and assigns for ever. Only a portion of the purchase money, £100, 

was paid on the execution of the conveyance, but it was sworn, and 

stands uncontradicted, as a fact in the case, that this money was 

drawn by Mrs. Douyere herself from money standing in the bank in 

her own name to pay for the land. 

By an indenture, made 8th November, 1860, between W. P. 
Douyere of the first part, Mrs. Douyere of the second part, and E. J. 
Smith of the third part, after reciting the indenture of the 13th 
of September, 1860, and that the whole of the purchase money 
was not paid in cash, but that in part payment thereof two joint 
and several promissory notes for £105 and £110 respectively, at six and 
twelve months' dates, were given to Smith by Mr. and Mrs. Douyere, 
the allotment in question was mortgaged to Smith as a security for the 
payment of the promissory notes. The mortgage was executed in due 
form bj Mr. and Mrs. Douyere, her acknowledgment as a married 
woman having been taken before C. E. Daveney, one of the commis- 
sioners appointed by the Court for that purpose. On the 8th April, 
1862, the whole of the money due on the promissory notes was paid by 
Mrs. Douyere out of funds arising from the proceeds of the original 
horse stock, and she then became entitled, according to the terms of a 
proviso for redemption contained in the mortgage deed, to a re-con- 
veyance of the premises. Mr. Douyere accordingly applied for the 
title deeds, on his wife's behalf, to Mr. Macalister, a solicitor at 
Ipswich, by whose firm the indenture of 13th September, 1860, had 
been prepared. In answer to the application, Mr. Macalister said that 
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In re Douyerk, the deeds had not been made out m proper legal form, and that, instead 
X p arte B ell. ^^£ ^^^ premises being conveyed to Mrs. Douyere direct, they ought to 
Lutwyche, J. have been conveyed to trustees on her behalf, but that he would have 

another deed or instrument prepared to amend the error. Accordingly, 
on 17th May, 1862, an indenture was prepared in Mr. Macalister's 
oflBce, purporting to be made between W. P. Douyere of the first part, 
Mrs. Douyere of the second part, and the Eev. Wilh'ara McGrinty and 
Samuel Warham of the third part. The deed recited the indenture of 
13th September, 1860, and that Mr. and Mrs. Douyere were desirous 
of making a settlement of the property, and the operative part of the 
instrument then proceeded to set forth that, in consideration of the 
natural love and affection of W. P. Douyere for his wife and issue, 
and for divers other good considerations, he, the said W. P. Douyere, 
did grant and release unto the said trustees of the third part, and to 
their heirs, the allotment in question, to hold the same unto the said 
trustees and their heirs, to the use of the said E. B. Douyere for her 
life, with remainder " to the use of the said trustees, their heirs and 
assigns, to the use of all the lawful children of the said W. P. Douyere, 
on the body of the said E. B. Douyere begotten, or to be begotten, 
and the heirs of their respective bodies, in equal shares as tenants in 
common.'* The only person who executed this deed was W. P. 
Douyere. 

The insolvent's estate was sequestrated on the 24th June, 1862, 
and, as the estate paid a dividend of less than 7s. 6d. in the pound, it 
was contended that the deed of the 17th May, 1862, was merely a 
voluntary settlement, and as such liable to be set aside in favor of 
creditors under the Colonial Insolvency Act. It was urged also that, 
as the parol promise made by Douyere before his marriage was to 
invest the proceeds of Scott's intestate estate for the benefit of his 
wife and her children by her former husband, the settlement actually 
made, being in favor of the issue of the existing marriage, did not 
correspond with the parol promise, and, consequently, that the Court 
would not connect them, but that the settlement must stand upon its 
own footing as a mere settlement after marriage. 

In support of this latter proposition a case in Levin z was cited, 
to which I shall refer presently. The Attorney-General, on the other 
side, contended that, as Douyere was an alien, and as such was incapa- 
ble of either holding or transferring land, nothing passed by the deed 
of May, 1862 ; and, consequently, that no " alienation or transfer," 
within the terms of the 7th section of the Act 5 Vic, No. 17, had been 
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effected. Acceding entirely to this view of the law, as it has been long ^n re Douyere, 

settled that an alien cannot be tenant by the courtesy {Calvin's Case, ^P^^ *^^- 

7 Coke, 25a), I might rest the dismissal of the present application Lutwyche, J. 

upon that ground alone ; but it struck me during the argument that 

more than one answer might be given to the application, and, upon 

looking over the papers, I found so much fresh matter, that it may be 

perhaps useful to take a more extended survey of the case and of the 

law which applies to it. 

Assuming Douyere to have become a naturalised subject after 
the execution of the deed of September, 1860, and thus to have come 
into possession of the ordinary rights of a husband over the real 

4 

property of hia wife, the wife's equity to a settlement upon his 
insolvency is the first point which naturally suggests itself. The 
wife's right in this respect cannot be questioned {Sturgis v. 
Champneys, 5 Myl. and Cr. 97, where the principal authorities are 
collected and reviewed), and if the deed of May, 1862, were, as it was 
represented and treated during the argument, a settlement by 
Douyere upon his wife and the issue of the marriage, this Court would 
not interfere in a summary manner to set it aside. In insolvency the 
Supreme Court exercises a mixed legal and equitable jurisdiction, and 
if no settlement had been made, and the creditors had been compelled 
by any circumstances to seek the assistance of the court while sitting 
in equity, it is clear that such assistance could not have been afforded 
without first directing that a provision should be made for the wife. 
It would be manifestly absurd and inconsistent, therefore, for the 
Court to undo in a summary manner that which, if left undone, equity 
would have directed to be done. 

Again, although a parol promise before marriage to make a 
settlement upon his wife is not generally binding (Warden v. 
Jones, 26 L. J., N. S. Ch. 427), such a contract may be taken out of 
the operation of the Statute of Frauds by acts of part performance 
subsequent to the marriage {Surcombe v. Finniger, 3 De G. M. & G. 
571). In that case, a father, previous to the marriage of his 
daughter, told her intended husband that he meant to give certain 
household property to them on their marriage. After the marriage he 
gave up possession of the property to the husband, to whom he 
directed the tenants to pay the rents, and handed to the husband the 
title deeds. The Lords Justice held that there had been sufficient 
part performance of the parol contract to take the case out of the 
Statute of Frauds, Lord Justice Turner observing, " There is a part 
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/n re DouYERE, performance by the deliTery up of possession to the husband — a fact 

X p are ELL. ^]^j^.|j ]^^^ heew always held to change the situation and rights of the 

Lutwyche, J. parties." Taylor i\ Beech (1 Vesey. Sen., 296), comes even still 

nearer to the present case. Previous to the defendant's marriage, £500, 
the property of the wife by a former marriage, was agreed to be 
assigned to trustees for her separate use during coverture ; the agree- 
ment was not reduced to writing before the marriage, but the 
husband sufEered the wife to receive the money to her separate 
use. Lord Hafdwieke held that such a part performance of 
the parol promise took the case out of the Statute of Frauds. 
Here Mrs. Douyere was allowed by her husband to deal with 
the proceeds of her former husband's intestate estate as if it 
had been her separate property, and I think that this was a 
sufficient part performance of the "verbal articles" into which 
Douyere entered before marriage t6 make the parol promise equivalent 
in effect to an ante-nuptial settlement. The case in Levinz (Sir Balph 
Bovy^s Case, 2 Lev., 146) was a dictum, not a decision (per W. Grant, 
M.R., in Randall v, Morgan, 12 Ves., 74), and I am strongly disposed 
to think that at the present day a court of equity would uphold a post- 
nuptial settlement if, in any essential particular, it corresponded with 
a parol promise made before marriage, leaving it open to the parties 
interested to apply to have the settlement re-formed on points of 
difference. 

It has been stated already that, as the husband is an alien born 
and not naturalised, the conveyance of May, 1862, had no legal opera- 
tion ; but it may be observed that, if he had been a British subject, 
the deed would not have carried into effect the intentions of its framer. 
When the deed of September, 1860, was executed, there was issue 
living of the marriage, and, from the moment of the acquisition of the 
property, a husband, under ordinary circumstances, would have become 
entitled to an estate for life as tenant by the courtesy of England. It 
appeared desirable to Mrs. JJouyere's legal adviser that the fee should 
be vested in trustees, and that she should havfe an'^quilwfcle estate for 
life, with remainder to the issue of the marriage ; to settle the property 
in this manner, however, the concurrence of the wife would have been 
necessary, and she did not execute the deed, nor is there anything in 
the operative part of it which shows that her concurrence was con- 
sidered necessary. Even if she had concurred, and had executed the 
deed, she would have had a legal and not an equitable estate for life 
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by force of the Statute of Uses (27 Hen. VIII, c, 10). The deed purports Iff Rk Baxter 
to be a conveyance by the husband alone of the fee, which, if done by (No^). 
feoffment, could have worked a forfeiture of the estate by the courtsey ; Lutwyche, J. 
but being by lease and release would have passed his interest, but 
nothing beyond the compass of it 

The rule nisi must be discharged with costs. 



In Re BAXTER (No. 1). 

Sale of interest in land of heir-at-law — Judgment and execution 1863. 

obtained against heir as executor — Bringing land under the Act — e^ary. 

Duty of Registrar- General to issue certificate of title to land Lutwyche, J. 
improperly taken in execution — Real Property Act of 1861 
(25 Vic, JSTo, 14) ss. 14, 19, 25. 

The interest of an heir-at-law in land is not affected by a judgment and 
execution against him as executor. 

The Registrar-General, on obtaining the assent of the Master of Titles, is at 
liberty, without reference to the Supreme Court, to issue certificates of title under 
8. 19 of the Real Property Act of 1861, in cases where land, or any estate or interest 
therein, appears to have been improperly taken in execution and sold under the 
process of the Court. 

Special Case stated under 25 Vic, No. 14, s. 14, by the Master 
of Titles. 

In the year 1863 John Baxter died, seised of certain lands in the 

parish of South Brisbane, county of Stanley, leaving William Baxter 

as his heir, who subsequently became the administrator of his estate. 

William Baxter subsequently appointed Henry Hockings as his 

attorney, who contracted with one Thomas Stonebridge for the sale of 

a portion of the said land, and William Baxter ratified the contract. 

In order to carry out the contract Hen ry Hockings applied to bring 

the land under the provisions of the Real Property Act of 1861. After 

advertisements had duly appeared, a caveat was entered on the 18th of 

Snptember, 1862, by the sherifE, forbidding the bringing of the land in 

question under the provisions of the Real Property Act, by virtue of 
o 
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In Re Baxtek a writ of fieri faciai, No further stepp in the matter of the caveat 

' having been taken, the caveat, under s. 25 of the Act, lapsed after 

Lutwyche, J. ^jj^ expiration of three months from the date of its being entered, and 

the applicant applied that a certificate of title might be granted to him. 
It appeared that the judgment, in respect of which the writ oifi, fa. 
had been issued, had been obtained by Coles against William Baxter 
as executor of the estate, and that the sheriff had proceeded to sell by 
auction the estate and interest of the defendant in the cause. It was 
submitted in the case that the estate of John Baxter became vested in 
William Baxter for his own benefit as heir-at-law, and that as adminis- 
trator he had no estate or interest therein. Under these circumstances 
it was submitted that the sale by the sheriff was inoperative and void, 
and the opinion of the Court was sought upon the question whether 
the Registrar- G-oneral was at liberty, without reference to the Supreme 
Court, to issue certificates of title under s. 19 of the Act in cases 
where land, or any estate or interest therein, appeared to have been im- 
properly taken in execution and sold under the process of the Court. 

Bramgton applied for the opinion of the Court, and referred 
to the Acts 25 Vic, No. 14, ss. 19, 25; 11 Geo. IV. and 1 Wm. IV., 
c. 47 ; and 54 Gteo. III., c. 15, s. 4. 

LuTWTCHE, J. I am of opinion that, under the circumstances, 

I 

the sale by the sheriff was invalid, and that the interest of William 
Baxter as heir-at-law cannot be affected by a judgment obtained against 
him as executor. I am further of opinion that in such a case, if the 
Master of Titles is satisfied of the invalidity of the alleged sale of land, 
the Registrar- G-eneral will be perfectly justified in issuing certificates 
of title to the applicants without application or reference to this Court. 



^ 
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In Ee BAXTER, (No. 2). 

Power of Attorney — Interpretation — General words — Power of sale — 1863. 

Noscitur a 80cii8—25 Vic, No. 14, «. 14. mh,mh Feb. 

On the principle of noscitur a sociis certain powers of attorney, the terms of LtUwyche^ J, 
which gave general powers to the attorney, were construed as containing no 

power of sale. * 

* 

Special case under 25 Vic, No. 14, s. 14, stated by the Master of 
Titles, for the opinion of the Court, upon the construction of certain 
powers of attorney executed by William Baxter, appointing one 
Henry Hockings his attorney. 

The facts and powers of attorney are set out in the judgment. 

Bramaton sought the opinion of the Court, and submitted that 
general words in powers of attorney are not to be construed at 
larige, but as giving general powers for the carrying into efEect the 
special purposes for which they were given [^Attwood v. Munnings 
(7 B.& C, 27S),Gardner v. Baillie (6 T. E., 591) ]. These powers of 
attorney were intended only to enable the attorney to establish a title. 
0. A. V. 

26th February, 1863. 

LrTWTCHE, J. In 1860 John Baxter died intestate seized of 
certain lands in Queensland, leaving William Baxter his eldest son 
and heir-at-law, to whom letters of administration to the estate of his 
father were subsequently granted. The said William Baxter, by two 
powers of attorney duly executed and dated respectively the 30th 
day of January, 1861, and the 4th day of November, 1861 (and which 
powers of attorney are intended to form part of this case), appointed 
one Henry Hockings his triie and lawful attorney for the purpose 
therein mentioned. The powers of attorney, which were dated 
respectively 30th January and 4th November, 1861, were in the 
following terms : — 

1. Know all men by these presents that I, William Baxter, of 
South Brisbane, heir-at-law of the late John Baxter, of South 
Brisbane aforesaid, carpenter, deceased, being about to remove to 
remote parts within the colony of Queensland, and being at 
present an applicant through Mr. Lilley, my proctor, for letters 
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In Re Baxter of adminiBtratiou to the pergonal estate and effects of tbe 
(No. 2). 

' ' jsaid John Baxter deceased, do hereby make, ordain, nominate, 

Latwyche, J. constitute, and appoint Henry Hockihgs, of South Brisbane, aforesaid, 

my true and lawful attorney for me, in my name, place, and stead, to 
transact, manage, and conduct all the affairs, matters, and concerns 
of and belonging to the said John Baxter deceased, or in which he, 
the said John Baxter, was in his life time interested, or in which I, 
as such administrator or heir-at-law as aforesaid, may now or here- 
after be interested. And for me and in my name, to ask, demand, 
sue for, recover and receive of and from all and every person or 
persons in the said colony of Queensland all such sum and sums of 
money whatsoever, which now is or are due and owing to the estate of 
the said John Baxter deceased, or which were due and owing to the 
said John Baxter during his lifetime, or which may hereafter become 
due and owing to the said estate until my death or revocation of this 
power; and for me, and in my name, to take into his possession, 
custody, or power all effects, goods and chattels of or belonging to 
the said John Baxter deceased, to deliver up the same, and generally 
to pay, do, and perform for me, and in my name and stead, all other 
acts, matters and things in and about performing the aforesaid 
powers as the said Henry Hockings shall think fit. Eor witness 
whereof, I have hereunto set my hand and seal the thirtieth day of 
January, in the year of our Lord, one thousand eight hundred and 
sixty-one. 

2. To all whom these presents may come, William Baxter, of Orion 
Downs, in the colony of Queensland, bushman, sends greeting. 
Whereas the said William Baxter is heir-at-law and next of kin of 
one John Baxter, late of South Brisbane, in the colony of Queensland, 
aforesaid, carpenter, deceased; and the said William Baxter has 
obtained from the Supreme Court of the colony aforesaid letters of 
administration of the personal estate and effects of the said deceased. 
And whereas, by a deed poll bearing date the thirtieth day of January 
last, and under the hand and seal of the said William Baxter, he did, 
after reciting amongst other things that he was about to settle in 
remote parts of the said colony, appoint one Henry Hockings, of 
South Brisbane aforesaid, auctioneer, his attorney, to transact, 
manage, and conduct all the affairs, matters, and concerns which the 
said William Baxter as such heir-at-law and administrator as aforesaid 
should be concerned and interested in ; but the said deed poll did not 
empower the said Henry Hockings as such attorney to enter into and 
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execute deeds in the behalf of the said William Baxter as such heir-at- In Re Baxtkb 

(No. 2). 
law and administrator as aforesaid. And whereas the said William _ !_ ' 

Baxter; being now settled in remote parts of the said colony, is desirous L«twyche, J. 
of appointing the said Henry Hockings, his attorney, as well for the 
purposes hereinafter mentioned as those contained in the said recited 
deed poll. Now know ye, and these presents witness, that the said 
William Baxter doth make, ordain, constitute, and appoint the said 
Henry Hockings to be the true and lawful attorney of him, the said 
William Baxter, for him and in his name, and as his act and deed to 
sign, seal, execute, and deliver all deeds and instruments whatsoever 
which the said William Baxter as such heir-at-law or administrator as 
aforesaid can or may be called upon or required to sign, seal, execute, 
and deliver, by any person or persons whomsoever, or which the said 
Henry Hockings shall be advised that he the said William Baxter may 
be so required or called upon. And the said William Baxter doth 
hereby for himself, his heirs, executors, and administrators, agree to 
ratify and confirm and allow all and whatsoevjer the said^enry Hockings 
shall lawfully do or cause to be done in or about the premises by virtue 
of these presents. And the said William Baxter doth hereby declare 
that all acts done by his said attorney in pursuance of these presents 
shall be good, valid, and effectual, notwithstanding the said William * 
Baxter may be dead, or the authority hereby given may be revoked at 
the time of such acts being done, as if the said William Baxter had 
been alive, and these presents continued in full force, unless notice of 
his death, or of such revocation shall have been received, and given to 
the person or persons concerned or engaged in or a party to such act 
as aforesaid. In witness whereof the said William Baxter has here- 
unto set his hand and seal the fourth day of November in the year of 
our Lord one thousand eight hundred and sixty-one. 

The said Henry Hockings, as such attorney as aforesaid, has 
applied to bring certain lands, the property of the said William 
Baxter, under the Seal Froperti/ Act^ requesting that the certififcate of 
title may be issued to an intending purchaser. The Master of Titles, 
however, is of the opinion that the said powers of attorney do not 
extend to authorise a sale by the said Henry Hockings ; but before 
the application is rejected the opinion of this honorable Court is 
sought on the following question; Whether upon the true in- 
terpretation of the above mentioned powers of attorney the authority 
of the said Henry Hockings extends to the alienation of the lands of 
the said AVilliam Baxter, or is confined to taking all necessary steps 
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In Re Baxtkr fo establish the title of the said William Baxter as heir-at-law to his 
{So, 2). . 
" father, in and to the several properties of which his said father died 

Lutwyche, J. geised. 

After taking time to look into the powers of attorney and consult 
the authorities, I have no difficulty in coming to the conclusion that, 
upon the true construction of the instruments, the authority to 
Hockings does not extend to the alienation of land belonging to 
William Baxter. The power of attorney executed on the 30th 
January, 1861, appears to me to be rather a power to take than to bind. 
(See per Bayley, J., in Attwood v, Munnings^ 7 B. & C, 283.) The 
special powers enumerated in the instrument are confined to matters 
connected with the collection and management of the personal estate, 
and, applying the rule noscitur a sociisj I doubt whether the general 
words would give sufficient authority to Hockings to bring ejectment 
in Baxter's name. At all events they would not enable him to do more 
than take the necessary steps to establish his principal's title to the 
realty. 

It is plain that Baxter himself thought that the power of attorney 
of the 30th January, 1861, was a power to take for him, but not to 
bind him in any way, for by a subsequent power of attorney, executed 
4th November, 1861, he authorises Hockings to bind him by the 
execution of deeds, not, however, of deeds generally, but of such deeds 
as he might be called upon as required to execute in his capacity of 
administrator or heir-at-law. As owner of the land he would have an 
option to sell it or keep it, and I do not think that the language of 
the second power of attorney is sufficiently pointed and precise to 
enable Hockings to exercise that option on the behalf of his principal 
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PORTER ». MUNIClPALITr OP BRISBANE. 

Wrongful dismissal — Contract — Want of consideration — Indebitatus 1863. 

count — Contract with corporation not under seal. SrdMhJtUv 

Where a plaintiff claimed damages for wrongful dlBmiasal from the office of ^ ' ' 
architect and surveyor to a Municipal Council, and by the bye-laws of the r ^ ^\' j 
Council all permanent appointments were to be made by a majority of votes of __ ^ * 
the CounoU, and the salary and remuneration to be fixed for that municipal 
year, the plaintiff, having failed to prove willingness to accept any remuneration 
the Council might fix, was non-suited. 

Quaerty whether a contract for service as above with a corporation must be 
under seal 

R. V, Justices of OuTnberland, (17 L. J., Q. B. 102), considered. 

ElderUm v, Emmens (4 C. B. 479) and Goodman v. Pocock ^15 Q. B. 576) 
approved. 

AcTiow fey Christopher Porter against the Municipality of Bris- 
bane, claiming, on the first count of declaration, damages sustained by 
him in consequence of wrongful dismissal from his o£Sce of City 
Surveyor and Architect to the Municipal Council of Brisbane ; and, on 
the second count, for money payable for work and labour done, for 
money paid, and on an account stated. 

To the first count pleas were filed in denial of the allegations, 
and to the second count payment into Court of £29 3s. 4d. was relied 
upon to meet the indebitatus count, and a general plea was filed of 
never indebted. On these pleadings issue was joined on the trial of 
the action on May 19th, before Cockle, C. J., and a jury. A verdict 
was given by the direction of the Judge for £320 16s. 8d., leave being 
granted to the defendants to move for a non-suit on any points taken, 
as well as on points raised on the pleadings, or to reduce the 
damages to £29 3s. 4d. 

The facts proved at the trial were as follows : — 

The plaintiff was, in 1860, appointed Surveyor to the Council, 
and, in February, 1862, he became Architect as well, his salary then 
being paid monthly, and these monthly payments were made until the 
end of the year. On March 3rd, 1863, he received a letter of dismissal . 
He continued in the service of the Council until the end of March, 
1863, but never received salary for March, 1863 ; the letter was 
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PoBTBB the only intimation he received. Plaiotiff was always ready and 
Municipality willing to perform the duties of the office. Tn March, 1863, 
OP BRISBANE. |.|^g Council passed a resolution to dismiss the plaintiff. After 

that the Town Clerk told plaintiff he had a month's salary for 
him, but this plaintiff refused to take. The municipal year began on 
February 23rd, 1862. The following bye-laws, confirmed on January 
17th, 1860, were proved in evidence : — 

1. No permanent appointment shall be made of any officiBr 
under the Council until an advertisement has been published in one 
OP more of the local newspapers calling for applications from com- 
petent persons to fill such appointments. 

2. All such appointments shall be made by a majority of votes 
of the Council, and the salary or remuneration shall be fixed for that 
municipal year. 

8. On .the first meeting after the election of the chairman the 
Council shall fix the amount of remuneration or salary to be allowed 
to each officer employed under the Council for the current municipal 
year. 

On May 27th, Bramston moved fqr a rule tiisi calling on the 
plaintiff to show cause why a non-suit should not be entered, or the 
damages reduced to £29 8s. 4d., the sum paid into Court on the 
indebitatus counts, on the following grounds: — (I) That the 
plaintiff, having taken money out of court on the indebitatus 
counts, could not afterwards proceed on the special count. (2) That 
there was no evidence of the contract of February 8rd, 1863, or 
of any contract. (3) That there was no evidence of the alleged contract 
being under seal, although made with a corporation. (4) That there 
was a misdirection in the interpretation of the contract, in that the 
Judge directed the jury that there was a continuing contract. (5) Tha- 
there was a misdirection as to damages. (6) That there was a mist 
direction in not leaving the amount of damages to the jury. (7) That 
the damages were excessive. (8) That the verdict was against the 
weight of evidence. 

The rule was granted on all grounds, except the eighth, on July 
3rd, 1863. On the return of the rule — 

Pring^ A, Q., and Lilley appeared for the plaintiff to show cause. 
Gore- Jones SLud Bramston for defendants. 

The following authorities and statutes were cited by counsel: — 
Gould V, Oliver (2 M. & G. 208) ; Beg, t\ Justices of Cumberland 
(17 L. J., Q. B. 102) ; Arnold v. Mayor oj Poole (4 M. & G 860) ; 
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2 Barnardiston, 121 ; Emery v. Webster (23 L. J., Ex. 9 ; 24 L. J., Portkb 
Ex. 186) ; Elderton v. Emrnens (4 C. B.,479) ; Hartley v. Oummings (17 Mukicivality 
L. J., C. P. 84) ; Pilkington v, Scott (15 M. & W., 657) ; Bullen and <>^ Bbisbane. 
Leake's Precedents (p. 23) ; De Bernardy v. Harding (8 Ex. 822) ; Cockle, C. J. 
Smith's Mercautile Law (5th Edition, 113) ; Smart ». The Guardians 
of the Poor of West Ham Union (10 Ex., 867) ; 22 Vic, No. 13, ss. 
52, 56, 59. 

Cockle, C. J. I am of opinion that this rule ought to be made 
absolute for a non-suit. My opinion, so far as it is a judicial one, is 
based upon an utter failure of proof of the contract as set out in the 
declaration. But several other grounds were taken up by one side or 
the other ; and I think I shall best discharge my duty by observing 
upon those other grounds, carefully guarding myself from expressing 
any opinion as to the validity of the points raised or opposed, but so 
speaking as that the present judgment may give rise to no mis- 
apprehension hereafter. 

The first point on which I would observe is that th6 
plaintiff, having taken the money out of Court on the 
indebitatus counts, cannot proceed on this special ground. In this 
case I hardly think that question arose or was pointed out in the 
argument. There is nothing on the face of the pleadings to show that 
the " work and labour " mentioned in the indebitatus count of the 
declaration was not work and labour, dehors the contract set out in 
the first count. In order to render that objectioi? valid it should 
have been shown by necessary implication on the face of the pleadings, 
that the indebitatus count was one for work and labour done under a 
rescinded contract. That was not done, and therefore my judgment 
is on a different basis from that. 

Then, as to the third ground, that there was no evidence of the 
alleged contract being under seal, but that it was made by tile 
Corporation. And here the argument at the Queensland bar has, 
I think, given a new complexion to the view that may be taken of the 
law ; and I wish that the argument had been heard by the great 
English text writer, who is so often mentioned, Taylor. I have 
the greatest deference for his learning and industry, but 1 can 
never concur with him in the principle which he lays down 
respecting the injustice or the absurdity of the law requiring cor- 
porations to make contracts under seal ; nor do I think that the rule 
presses so harshly or seriously as he seems to imagine, because the 
research of the counsel in this case has brought to light a most 
important decision directly on the point, and which was unnoticed by 
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PoRTKR the text book, and which, had it been present to the text writer's 
Municipality mind, would perhaps have spared him some of the observations he has 
OF Brisbane, ^lade on the state of the law. The case of the Queen v. The Justices 
Cockle, C. J. of Cumberland (17 L. J., Q. B. 102) seems to afford strong grounds 

for argument that appointments in such cases need not be made under 
seal. I do not say that I am prepared absolutely to reject the 
argument brought forward by Mr. Bramston on the other hand. He 
guarded himself by saying that it was a decision that would 
be respected by any judge. But it did not appear that that case was 
brought under the notice of Baron Park in the case of Smart v. 
Ghtardians of the Poor of West Ham (supra) ^ and I cannot but regret 
that such a very important case escaped his attention. I feel very 
much indebted to that bar whose research has brought the case on the 
Queensland Judge's notes. 

Now the other point — of misdirection — has not yet arisen. It is 
sufficient for me to say, on that point, that I have read the resolutions 
of the Council as a positive promise to pay the sum of £850 a year 
to the plaintiff, and my judgment has been based on a decision given 
by Lord Chief Justice Earle in the last case in which I was engaged 
on the Midland Circuit, in the summer of 1862, just before I left 
England (His Honour cited the case, which he stated was reported in 
the Times), However, that is quite unimportant. I now come to the 
point that there was no evidence of the contract as set out in the 
declaration ; and while I would have amended, and my excellent 
colleague too would have been glad to have amended, the declaration 
by striking out the words *' payable monthly," if the declaration so 
amended would have given a special ground of action, we have come 
to the conclusion that it is impossible to amend the declaration so as 
t^ give a specific ground of action. If anybody thinks otherwise we, 
the Judges, have the satisfaction of knowing that any such 
amendment would lead to a non-suit. Still this does not debar the 
plaintiff from bringing a fresh action, though I would rather he did 
not do so. I cannot meet in the declaration anything to show that 
the plaintiff would enter into the service of the defendants to serve 
them for a year in the capacity of City Surveyor and Architect, ** at a 
salary to be fixed by the Council for the current municipal year," 
including the *' defendants' promise to the plaintiff to retain him in 
the said service." Now, whatever might be the promise of the 
defendants, it could only be a valid one when a sufficient consideration 
for the promise was made on declaration, and a sufficient consideration 
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for ttittt promise was proved at the trial. There was nothing at' all Porter 

shown of a promise on the part of the plaintiff to do a certain Municipality 

thing. What was the promise suggested? To enter into the ®^ B risba ne. 

services of the defendants at a salary to be fixed by the Muni- Lutwyche, J. 
cipal Council. That is probably the only amendment that 
the learned and able counsel on the plaintiff's behalf could make. 

As to the meaning of the term " permanent employment " used 
in the 2nd clause of the Municipal Hegulations or Bye-laws, 
I feel little difficulty because the rule says that " all 
such appointments " shall be made by the " majority of the 
votes of the Council," and that the " salary and emoluments '* 
should be fixed for " the municipal year." It was only an 
appointment that should last for a municipal year, and that is 
borne out by the bye-law. [His Honour cited the bye-law referred 
to ] What must be the consideration by the plaintiff in order to fix 
the defendants with liability? The consideration must be that 
plaintiff would serve the defendants for a year at any salary they 
might fix. Can it be said that that would be a reasonable interpre- 
tation of the bye-laws? Or can it be said that there was any 
willingness exhibited by the plaintiff to serve the Corporation for a 
farthing a year? I see nothing on the declaration that shows me 
that there was that willingness. Unless I can see some evidence of 
plaintiff's assent in such terms as these, I cannot see that the grounds 
of the declaration as set out are proved, and that plaintiff has 
grounds for this action. It was set out in the argument very 
learnedly that certain declarations had been made by Mr. Dowse, the 
Town Clerk, and that they must be taken as made by the Council. 
There is nothing in that. The Court has to do with the commencing 
service, and the continuing, if the service was an old contract. Was, or 
was not, the contract, as set out in the declaration, proved at the 
trial ? No. Nor can I see that there was anything shown of the 
plaintiff's willingness to accede to the terms of the defendants. I am 
constrained to say that there was nothing shown of the plaintiff's 
willingness, and, therefore, the rule must be made absolute for a 
non-suit. 

Ltjtwychb, J. I concur in the opinion of the Chief Justice, 
that the rule must be made absolute. With reference to the first 
point, it is not necessary for me to say more than that I consider the 
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PoKTER cases of Mderton v. Etnmens (4 C. B. 479) and Goodman v. Pocock 
Municipality (^ Q- ^-i ^76) to be decisive authority as to the facts on which they 
OP Brisbane, ^q^j^ ^^j^^ whenever any case is brought before me on which they bear 
Lutwyche, J. I shall give them full weight. As to the proof of the appointment 

under the common seal of the Corporation, I will be very slow to 
express any opinion at all, considering the very decisive authorities 
that have been cited at the bar on one side, with reference to the 
necessity of such formality at common law ; but, at the same time, I 
attach very great weight indeed to the decision of Chief Justice 
Wightman in the case of Queen v, the Justices of Cumberland. (17 L. 
J. Q. B., 102). I wish to reserve to myself the opportunity of fully 
considering on a future occasion, should a case arise, as to what may 
be the judgment I shall feel called upon to give. As to the second 
point, I entirely concur in the observations of the Chief Justice. 
There was no proof of the contract as alleged in the declaration, no 
evidence that I can see which shows that the plaintiff was willing to 
accept any salary the Council might fix for the municipal year; and^ 
that being so, the Bench can safely rest their judgment ou that count, 
and the non-suit must be entered accordingly. 
Mule made absolute for a non-suit. 
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[In Banco] 
E. V. BENNETT. 

7 Sf8 Geo. IV., c, 29, «. BS^Fahe pretences—'' Chattel ''--Credit. 

Bread, meat, drink, and refreshments are *' chattels" within the meaning of 
7 & 8 Geo. IV., c. 29, s. 63.» 

Ceown Case reserved by Lutwyche, J. 

Bennett was charged at the Ipswich Assizes with having obtained 
"bread, meat, drink, and refreshments" from one Jackson Curry by a 
false pretence. He was found guilty and sentenced, but Lutwyche, 
J., reserved for the opinion of the Court in Banco the question whether 
*' bread, meat, drink, and refreshments," as charged in the information, 
were chattels within the meaning of 7 & 8 Q-eo. IV., c. 29, s. 63.* 

Blakeney^ for the prisoner, cited B. v. Gardner (25 L.J., M.C., 
100 ; B. V. Kenrick (5 Q. B., 49) ; B. v. Crossley (2 Moo. & R., 17). 

The Court answered the question in the affirmative, and affirmed 
the conviction. 

Bring, A. G., begged the leave of the Court to say that 
many cases came before him, as grand jury of the colony, similar to 
this ; and he believed in this the real question was that credit had 
been obtained from Jackson Curry. 

The Court stated they were of opinion that, from the case as stated, 
even if credit had been obtained, the chattels had also been obtained, 
and that question would not affect the present case. 



1863. 
SUt August, 



Cockle^ C. J. 
Lutwyche, J. 



* 7 & 8 Geo. IV., c. 29, s. 53. And whereas a failure of justice frequently 
arises from the subtle distinction between larceny and fraud for remedy thereof 
be it enacted that if any person shall by any false pretence obtain from any 
other person any chattel money or valuable security with intent to cheat or 
defraud any person of the same every such offender shall be guilty of a misde- 
meanour and being convicted thereof shall be liable at the discretion of the 
court to be transported beyond the seas for the term of seven years or to suffer 
such other punishment by fine or imprisonment or by both as the court shall 
award. Provided always that if upon the trial of any person indicted for such 
misdemeanour it shall be proved that he obtained the property in question in any 
such manner as to amount in law to larceny he shall not by reason thereof be 
entitled to be acquitted of such misdemeanour and no such indictment shall be 
removable by certiorari and no person tried for such misdemeanour shall be 
liable to be afterwards prosecuted for larceny upon the same facts. — Pring's 
Stat., p. 344; (But see now 29 Vic, No. 6, s. 94.) 
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Lutwyche, J, 
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[In Bakco.] 
Re STOCKDALE. 

Habeas corpus — Defective warrant of commitment — ^o offence 

charged in warrant, 

A warrant of commitment must show the offence with which the prisoner is 
charged. 

Application" on the return of a writ of habeas corpus for the 
discharge of Frederick Stockdale, a prisoner in Her Majesty's Q-aol at 
Brisbane. 

On the return of a writ of habeas corpus it appeared that the 
warrant of commitment produced as an authority for the detention of 
the prisoner did not set forth any offence, hut merely stated that the 
prisoner had been brought before a bench of magistrates and convicted, 
and ordered to pay the sum of £20, or in default to be imprisoned for 
three months in Brisbane Q-aol. The warrant concluded by directing 
the gaoler to safely " keep him until safely delivered by the course of 
law." It did not appear that any attempt had been made to recover 
the fine by levy and distress. 

No notice of proceedings in the habeas corpus was served upon 
the committing magistrates. 

BlaJceney^ for prisoner: The warrant of commitment is bad, as 
no charge is stated in it against the prisoner. The words at the con- 
clusion are also strange. They are the common conclusion to a 
warrant when the prisoner is committed to take his trial. T'he 
prisoner is further entitled to his discharge on the ground that the 
prosecutor should have first proceeded by levy and distress, and that 
after a return of ^' nulla bona " was made the prisoner should have 
been committed. He referred to Plunkett's Australian Magistrate, 
241 ; WicJces v, Clutterbuck (2 Bing. 483). 

Cockle, C. J. The warrant of commital is clearly bad. No 
notice has, however, been served upon the committing magistrates ; 
but I think we ought to exercise a discretion as to whether we should 
hear the matter e^ parte or not. The warrant might have been 
returned as a piece of blank paper, and we think it would be a manifest 
injustice to the prisoner to delay for the purpose of giving notice to 
magistrates to shew cause why this warrant of commitment should 
not be held bad. The prisoner must be discharged. 

Ltjtwyche, J. concurred. 
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In re JAMES SKELTON. 

16 Vic.^ No. 19, 8S. 7, 38 — Vesting order — Death of vendor before con- 
veyance — Devise of land after sale hut before conveyance, 

S. had purchased certain lands from C, who died before a conveyance was 
executed. Prior to the sale, and while the lands were in his possession, C. devised 
them to his infant children. 

An order was made vesting the land in S. in fee. 

Petition by James Skelton, under the Trustees Act, 1852, for 
a vesting order. 

On the 25th March, 1862, Daniel Corkhill, deceased, by his agent 
Josiah Millstead, sold the petitioner all Corkhiirs right, <&c., to a piece 
of land at Dalby, and a dwelling-house and other improvements thereon, 
for £190. On the same day the petitioner paid Millstead £150 in 
cash, and gave a promissory note for £40. Millstead paid £108 19s. 
to the credit of the deceased at the Bank of New South Wales, and 
retained the balance in settlement of an account due from Corkhill. 
Millstead then handed the title deed to the petitioner, who thereupon 
entered into and continued in possession. On March 26th Corkhill 
died, having on November 23rd, 1861, made a will, whereby, after 
other things, he devised the remainder of his estate to his children to 
be divided. The sole executor renounced probate. On November 7th, 
1862, the Court committed to Thomas Hayes Jones, a creditor, adminis- 
tration. The children Were all infants. The widow was served on her 
own behalf and the children (Jarman Ch. Prac, L. 19). Notice was 
served on T. H Jones by one Mcintosh, his attorney. 

LUley, for the petitioner. 

Cockle, C. J., made an order under ss. 7, 38, of 16 Vic, No. 19, 
vesting the lands in fee in the petitioner. 



1864. 
23rd March, 



Cockle, C,J. 
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E. V. COLLINS. 

1864. Information — Objection to — Time for ohjection — Commission of Crown 

_ * Prosecutor. 

* '_ A prisoner, arraigned on a charge of murder, pleaded not guilty. His 

counsel then took objection to the prisoner's trial on the information filed 
against him, on the ground that it was signed by a Grown Prosecutor who was 
not acting under a valid commission. 

Hddi that the objection was taken too late, as the prisoner had already 
pleaded over. 

Tbiax of Michael Collins at the Toowoomba Assizes on a charge 
of murder. 

BJakeney^ for the prisoner. 

Prisoner, who was indicted for murder, on his arraignment 
pleaded not guilty. 

Blakeney took a preliminary objection to the prisoner's being 
tried on the information to which he had pleaded, as it had 
been filed by the Crown Prosecutor, Mr. Q-ore-Jones, claiming 
to act under a valid commission from the G-ovemor, whereas the 
commission was not dated when issued, and the date was only put in 
by the Attorney- General during the assizes. 

Ltjtwyche, J., was of opinion that the obiection had been taken 
too late, as the prisoner had already pleaded over. 
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PETTIQEEW V, AU8TEA.LIAN STEAM NAVIGATION 

COY., LTD. 

Carrier — Gross negligence — Express stipulation — Notice, [In Banco]. 

1864. 
Held that where a carrier is guilty of negligence the terms of a special agree- iQif^^ f^Qif^ j^yjg^ 

ment cannot protect him. His liability does not cease when he lands goods on a 5ih Sept, * 

wharf ; he is protected to some extent (as if a fire broke out and the goods were 

consumed), but not when the loss arises from gross negligence. tJ^!^^* /* 

Motion on behalf of the defendants in an action by Pettigrew 
against the Australian Steam Navigation Coy., Ltd., for damages for 
loss of goods entrusted by plaintiff to defendants as carriers, to make 
absolute a rule nisi to enter a non-suit, and for a new trial on the 
grounds (1) That there was a misdirection of the jury (2) That a 
pure question of law was left to the jury (8) That there was no 
evidence of loss of goods during the continuance of the contract to 
carry, and (4) That the verdict was against the evidence and the 
weight of evidence. 

The action was tried at the Civil Sittings at Ipswich, and the jury 
found that the defendants had been guilty of gross negligence, and 
asaessed plaintiff's damages at £92. The defendants sheltered them- 
selves behind a receipt exempting them from damage by the negligence 
of their employees. Judgment was entered for plaintiff for the 
amount claimed. All the other facts appear in the argument of 
counsel and the judgment of the learned judge. 

Blakeney and Lilley to show cause. 

Bring ^ A,&.y and Bale to move the rule absolute. 

Blakeney: The defendants assert that the loss complaiaed of 
occurred after the contract terminated, but plaintiff submits that the 
contract continued until goods should have been delivered to the con- 
signees. It was the defendant's duty so to deliver the goods (Powell 
on the Law of Inland Carriers; Foreward v. Bollard, 5 East., 437; • 

Bsek V. Evans, 16 East., 24i ; Wyld v. Bickford, 8 M. & W., 461.) 

LiTTwrcHK, J., referred to Cullen v. Butler (5 M. & S., 461). 

Blakeney : The judgment of Best, J., in Batson v, Donovan, 
(4 B. & A., 29), may further be cited in support of that proposition. 
Moreover, defendants ought to have given notice to plaintiff of the 
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arrival of the goods, and it has so been held in Sleat v. Fag (5 B. <& A ., 
342) ; and in Birkett v. Willan (2 B. &, Am3o7), it was held that gross 
negligence rendered the carrier liable for the loss or damage of goods, 
even when above the value mentioned in his notice and not specially 
entered and insured. And in Bodenham v, Bennett (4 Price, 31) and 
Oamett v. Willan (5 B. & A., 62, 63) it has been similarly decided. 
There is the further case cited in Powell on Carriers, at pp. 50, 51, 
of Bourne v, Oatliffe (3 Sco., N.K. 1) ; and also Beekford v. Cruttoell (5 
C. & P., 242) . In this latter case Lord Tenterden held that a carrier was 
liable at common law, notwithstanding the terms of a special contract,f or 
gross negligence, namely: — not taking such reasonable care as the com- 
mon law imposed upon carriers, and from which not even the notice 
could protect them. The jury found in this case that defendants were 
guilty of gross negligence, and there was ample evidence to support 
that finding. On the point raised that the Judge should have directed 
the jury that there was no notice of claim as required by the contract, 
{he plaintiff contends that no such notice was necessary, but, on the 
other hand, it was defendant's duty to give him notice that goods were 
ready for delivery, and there was, therefore, no misdirection on that 
point. 

Pringy A,G, : The plaintiff sued the defendants on a special con- 
tract and not as common carriers. The question is what was that 
contract — is it valid? The defendants submit that it is, and that 
under it their liability only existed during the currency of the contract, 
which terminated four weeks after shipment from Ipswich ; and the 
plaintiff must show that the loss occurred during that time. The con- 
tract contained a proviso, which was accepted by the plaintiff, that, in 
the event of loss, he should give notice of his claim within four weeks 
of loss ; and, as the plaintiff accepted the contract, he was precluded 
from remedy without such notice {Bhillips v. Clarke^ 26 L. J., C. P. 
168, 2 C. B., N. S. 156). The delivery of the goods secured by the 
contract was effected by landing the goods on the wharf. A carrier 
may, by special stipulation in a contract, rid himself from the common 
law liability (White v. Cheat Western Railway, 26 L. J., C. P. 158), 
and the duty cast upon the plaintiff to make a claim for the 
goods within four weeks was such a stipulation, as was also the stipula- 
tion that the company should not be liable to loss or damage after 
landing the goods at Sydney. He cited also Lyon v, Mells^ 5 East, 428. 
C. A. V. 
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September 6 th. 

The judgment of the Court was delivered by Lutwyche, J., Pettigrew 
as follows : Australian 

After the most careful examination of the argument on this navigation 
matter, and after conference, we have come to the conclusion that Coy., Ltd. 
this rule must be discharged. An action is being brought against the Lutwyche, J, 
defendants for breach of contract entered into to carry goods from Cockle, C.J. 
Ipswich to Sydney, and there deliver them to Messrs. Jackson 
& Hinley. There are two counts in the declaration, and both appear 
to be in assumpsit' although, by their plea of not guilty, the 
defendants treated the second count as one in tort. But the jury 
found there was gross negligence; therefore, the point which the 
Attorney-General made, in arguing for the defendants in reference 
to that, falls to the ground. 

Now, looking at the receipt or notice delivered by defendants to 
plaintiff, and which the plaintiff must be taken to have acquiesced in, ' 
bv it the defendants undertake to deliver. All the authorities show 

■r 

that when a carrier is guilty of negligence, the terms of a special 
agreement cannot protect him. Lyon v, Mells (5 East, 428), inad- 
vertently cited by the Attorney- General in his own favour, is very 
strong on the point. There it was held that a carrier by water would 
be liable for damage arising by leakage, though he had given notice 
that he would not be answerable for damage unless occasioned by 
want of ordinary care in the master or crew of the vessel. As I have 
«aid, the authorities directly maintain that gross negligence overrides 
express stipulations ; and that it should be so is in harmony with the 
policy of the law as evidenced by the maxim, '* that no man shall take 
advantage of his own wrong." In Gullen v. Butler (5 M. & S. 461), 
this doctrine is forcibly laid down. In Phillips v. Clarke (2 C. B. 
N. S. 156), the marginal note is: — "A stipulation in a bill of lading 
that the ship-owner is not to be accountable for breakage or leakage, 
does not exempt him from responsibility for a loss by these means 
arising by gross negligence;" and Cockburn, C.J., in giving judg- 
ment, quoted from Dale v. Hall (1 Wils. 187), where it is laid down 
that " everything is negligence in a carrier or drayman which the law 
does not excuse, and he is answerable for goods the instant he receives 
them into his custody, and in all events, except they happen to be 
damaged by the Act of God or the King's enemies ; and a promise to 
carry safely is a promise to keep safely." 
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The Attorne J- General contended that the liability of the Com- 
pany ceafies when they land the goods on the wharf. Their liability 
does not cease, but they are protected to some extent, as if a fire 
broke out and they were consumed, but not when loss arises from 
gross negligence. Indeed, if such were the case, and if landing on 
the wharf were delivery, the Company would lose their lien, which 
would perhaps more than counteract the advantages derived from the 
contrary doctrine. Then, except in cases of goods shipped under a 
bill of lading, carriers are liable in cases of gross negligence, and are 
bound to deliver or give notice. It is strange that, so far as I know, 
this point has never been expressly decided. But these declare from 
a very remote period. In the 38th year of Elizabeth, Fopham, J., in 
Sforrv. Crowley (iMde. & Yo.,129 at p. 188), said that carriers take upon 
themselves safely to carry and deliver. In Oolden r . Manning (2 W. BL 
916) the same doctrine was enunciated. In Syde v. Trent Sf Mersey 
Navigation Coy. (6 T.R., 389), Grose, J., said : — "The law which makes 
carriers answerable as insurers is indeed a hard law, but it is founded 
on wisdom, and was established to prevent fraud. But, it seems to me^ 
that it would be of little importance to determine that carriers were 
liable as insurers, unless they were also bound to see that the good» 
were carried home to their place of destination, since as many frauds- 
may be practised in the delivery as in the carriage of them." 

I referred to bills of lading as exceptions. They are excepted for 
many reasons. The shipper is simply bound to carry goods from one 
port to another. The bills of lading are negociable documents, and 
the property they represent may have been transferred before it 
arrives. But here the receipt is nothing of the sort — nothing but a 
mere voucher. The verdict should, therefore, be upheld. 
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Ux parts KEYSK 

^Prohibition — Costs against justices — Costs not asked for in the rule 
nisi, 

CoKts will not be awarded against jnstices on the granting of a rale absolute 
for prohibition &c., where they have not been asked for in the rule nisi. 

Application on behalf of St. John Keyse to make absolute an 
order nisi calling upon Messrs. Woods and Burnett, justices/to show 
cause why a writ of prohibition should not go to restrain further 
proceedings on an order made by them against the applicant. 

The rule nisi did not ask for costs against the magistrates. 

There being no appearance to shoW cause, the rule was made 
absolute. 

Biaheney^ for appellant, asked for costs against the magistrates. 

Cockle, C. J. We cannot give costs against the magistrates as 
no notification was given them in the rule nisi that costs would be 
asked ; for if such notice had been given they might have appeared 
bj counsel against such a demand. 

LuTWTCHE, J. concurred. 



[In Banco]. 

1864. 

7th November, 

CocUe, 0, J, 
Lutwyche^ J, 
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PETTIGREW V. TREDWELL. 

[In Banco], JPromissory note, action On — Satisfaction of promissory note hy a seconct 

1864. promissory note, made hy third party. 

£6th November. ,« . , , , , 
To an action to recover money dae under a promissory note made by 

(Jackie, C.J. defendant in favour of M., and by M. indorsed to plaintifif, defendant pleaded 

LtUwyche, J. that M. had, for and on account of the note sued on, made another promissory 

note in favour of the plaintiff. 

Held that the plea was bad. 

Action to recover money due under a promissory note. 

This was an action to recover money due under a promissory note 
made by defendant in favour of John Murray, and indorsed to 
plaintiff. The defendant raised the plea appearing in the head note. 
The plaintiff demurred to the plea. 

Blakeney^ for the defendant : The debt due by the note has been 
satisfied in the manner set out in the plea, and therefore the plea 
must stand. He cited Bacon v, Searles (1 H. Bl. 88); Hemming v. 
Brook (1 Car. & M. 57); David v. Preece (5 Q. B. 440.) 

Bramston, for the plaintiff : The defence pleaded is no defence 
at law. The defendant being a party to the note, and consequently 
liable to pay for it, the satisfaction mentioned in the plea must be 
understood to apply to the liability of the said John Murray as indorsee, 
and not to the liability of the defendant as maker of the note. Even 
payment by Murray in cash for the note would not be a good plea. 
Jones V. Broadhurst (9 C. B. 173), Belshaw v. Bush (11 C. B. 191.) 

Cockle, C. J.: We cannot distinguish 'this case from Jones v^ 
Broadhurst (9 C. B. 173) cited by the learned counsel in favour 
of the demurrer, and therefore the judgment of the Court must be that 
the plea is bad. 
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"THE VERNON." 

Judge — Interest of judge in subject matter of action — Consensus tollit [Vice Admiralty 

Gourfcl. 
errorem. "" 



In an action to decide the validity of an hypothecation of freight and cargo, 
the judge, before whom the action came for trial, was one of the consignees of the 
cargo. At the hearing, counsel for both parties waived any objection on the 
ground of interest, and the action was accordingly heard and judgment delivered. 

ffeldf that in some few cases, from necessity, an interested person is allowed 
to adjudicate, it being considered a less evil that he should do so than that a 
failure of justice should take place. 

Held, further, that in the present case the consent of the parties prevented the 
taint of interest being fatal to the proceedings. 

Petition ia the Vice Admiralty Court to enforce an alleged 
hypothecation of the freight and cargo of the ship " Vernon." 

All the material facts appear in the judgment. 

Lilley and Ball for the promoters. 
Pring^ A, G., for the defenders. 

Cockle, C. J. It was not until the last sitting of the Court that it 
occurred to me that I was interested in this matter. A letter to 
Mr Stockwell, the Registrar of this Court, dated Brisbane, 28th July, 
1864, gives him notice that *'The hhd. china, addressed to Chief 
Justice Cockle, ex " Vernon," can be released from the custody of 
the Admiralty Court on the requisite bond being signed." And I am 
not sure that a want of attention to my private affairs has not 
amounted to an inadvertence, by reason of which this interest did not 
occur to me before. I think it right, therefore, to recapitulate the 
proceedings in this suit. A warrant having issued on June 1st, 
1864, on June the 8th, I, on the motion of Mr. Lilley, as advocate 
for the promoters, decreed the unlivering, Ac. On June 17th, the 
Attorney-Gheaeral, as advocate for consignees of cargo, moved that 
promoters' proctor be assigned to bring in his act on petition on 
Tuesday, June 21st, 1864. Mr. Lilley, for the promoters, consented ; 
the Attorney- G-eneral consenting to put in his defence on the 
following Friday, I ordered accordingly. Mr. Lilley then moved that 
Messrs. Harris & Co., as agents for the owners, pay all freight in 



1864 
8th August, 

Cockle, Q, J. 
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"THBVBBiroir,* their hands into Court; the Attorney- General consenting, I ordered 
Cockle, C. J. accordingly. Mr. Lilley also moved for a inonition on the captain to 

bring his log and the ship's papers into Court ; I decreed accordingly 
On June 24th, 1864, Mr. Lilley moved that defendants be assigned to 
bring in their answer to the act, and the following Wednesday was 
assigned accordingly, Mr. Lilley stating that the Attorney-Qeneral 
consented. On June 29th, 1864, Mr. Lilley applied for Friday to be 
assigned for him to reply, and July 1st was assigned accordingly. On 
July 1st the Court was adjourned by consent to July 2nd. On July 2nd 
the act on petition, answer, rejoinder, and evidence were read ; and 
the Attorney- G-eneral then moved to dismiss the act so far as the same 
relates to cargo. Bj consent, the several consignees were to be 
allowed to release their several portions on giving security. T con- 
eluded the act, so far as ship, freight, and cargo belonging to owners 
(who had entered an appearance by Mr. E. I. C. Browne, their 
proctor), were concerned. On July 12th I rejected the Attomey- 
G-eneral's application to dismiss the act so far as the same related to 
cargo, and on the application of Mr. Ball, representing Mr. Lilley, as 
advocate for promoters, I pronounced that the said vessel, her freight 
and cargo belonging to the owners, was justly and lawfully 
hypothecated. On July 20th, on the application of Mr. Lilley, I named 
the ensuing Monday for hearing argument on final decree as to cargo. 
On July 25th, on the suggestion of Mr. Lilley (who intimated the con- 
currence of the Attorney- General and Mr. Ball), I adjourned the 
Court to the ensuing Monday, August 1st, when on a suggestion, which 
had been previously made by Mr. Lilley, with the concurrence of the 
Attorney- General, I further adjourned the Court to the ensuing 
Wednesday, August 3rd. At the opening of the Court on August 3rd, I 
stated that I was, I believed, a consignee of cargo. Mr Lilley said 
that he took no objection on that ground. The x^ttorney-General 
left the question for my decision. I adjourned the Court for half-an- 
hour for consideration. On resuming, Mr. Lilley repeated that he 
took no objection on the ground of interest, and the Attorney-General 
said the same. So, by consent, I being (or believing myself) interested, 
heard the case and arguments. In some few cases, from necessity, 
an interested party is allowed to adjudicate, it being considered a less 
evil that he should do so than that there should be a failure of justice 
altogether. (See Paley on Convictions, 4th edition, p. 38). Under 
such circumstances, to use the words of Lord Denman (there quoted), 
"it becomes the unfortunate duty of the Court to act as both party 
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and judge." la this case the consent of the advocates will probably "Thk Vernon." 

prevent the taint of interest from being fatal to the proceedings to Cockle, C. J. 

this extent: — consensus iollit errarem, and the representatives of 

cargo (other than that belonging to the owners) will not be able to 

urge as a fatal objection that the Judge was an interested party. I 

say nothing about how the case stands, so far as relates to the owners 

oE the ship and freight, who are also owners of a portion of the cargo. 

I take the step which seems to me the best calculated to further the 

ends of justice. I have recapitulated the events of this suit in order 

that any persons who think themselves aggrieved may take such steps 

as they may be advised to take to invalidate these proceedings, or 

purge them from the taint of interest. Having said thus much, 1 

think I shall best discharge my duty by giving judgment on the points 

raised. I think that a decree ought to go against the cargo. The 

point raised by the Attorney- General will, I think, be more properly 

brought before me at a later stage of the proceedings, and by way of 

exception to the results arrived at by the Registrar and merchants. 

At first sight it might apptor that the subject matter in aid of which 

money is to be raised should be itself susceptible of hypothecation. 

but in The Duke of Bedford (see Conkling's U.S. Admiralty, p. 286), 

Sir Christopher Robinson likened the passengers, to whose subsistence 

the stores were to be appropriated, to cargo, and the large payment 

made by them of passage money, to freight. Mr. Lilley seems to suggest 

that the question is one depending upon notice that the ship is a 

passenger ship, but, as T said before, I don't think I need decide that 

question to-day. 
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STEWART V. FITZGEEALD. 

1865. Fleading — Delivery of declaration during vacation — Judgment by 

default — Vacation of judgment. 



LutwycheyJ, 



A Judgment for plaintifib signed for default of plea by defendant, where the 
declaration had been delivered during vacation, was set aside. 

Summons calling upon the plaintiffs to show cause why judgment 
by default should not be set aside, and all further proceedings should 
not be stayed, until the plaintiffs have again given security for the 
payment of the defendant's costs in the action. 

In this action the plaintiffs' declaration had been delivered on 
10th June, 1865, during the vacation, and on the 12th July judgment 
was signed against the defendant by default. 

Macnish^ for the plaintiffs : There is a preliminary objection to the 
hearing of the summons, namely, that the defendant's application is 
too late. Judgment has been signed, and there is, therefore, no cause 
before the Court. 

Barrgmore, for the defendant: The judgment is a nullity. The 
declaration was a nullity as it was delivered in vacation. (Cbitty's 
Archibald, vol. 1, p. 138.) The judgment is, therefore, a nullity {Milh 
r. Brown, 9 Dowl, 151; Sharp v. Fox, 28 L.T., 127) and cannot be 
considered. U'he defendants took no fresh steps after the declaration 
was delivered, and so cannot be said to have waived the irregularity. 

Ltjtwychk, J. Upon the authority of the cases cited 1 hold the 
declaration was a nullity and the judgment is bad. I order that the 
judgment be set aside, and that the plaintiffs give security for costs 
to the satisfaction of the Registrar; in the meantime let all proceedings 
be stayed. 

Solicitor for plaintiffs : Macnith. 
Solicitor for defendant : Barrymore, 
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[In Inbolvknct.] 

In re MARKS, Ex parte LEVI, Ex parte BANK OP 

NEW SOUTH WALES. 

Promi99ory note — Me^exeJiange — Liability of maker, 1865. 

17th July, 
Where a promissory note has been indorsed by the payee, the indorsee can- 

not recover re- exchange from the original maker, but must proceed against the Lutioyche, /. 

payee. 

MoTioKs on behalf of the Bank of New South Wales, and 
Laurence Levi, for admission of claims against the estate of Marks, 
an insolvent. 

These were claims by creditors in an insolvent estate for re- 
exchange on promissory notes made by the insolvent and indorsed to 
them. 

All the facts appear in the judgment. 

LuTWYCHE, J. In this case a claim was made by Laurence Levi, 
and also by the Bank of New South Wales, to recover an amount paid 
for re-exchange on promissory notes against the estate of the insolvent 
Marks. The claimants are both in the position of indorsees; the 
insolvent in that of maker. At the time these claims were submitted 
to me I intimated a strong doubt as to the right of indorsees of a 
promissory note to recover against the maker. I have since looked 
into the cases which bear upon the point, and I find that, in the case 
of a bill of exchange, the acceptor is not liable, but the drawer is (Napier 
V. Schneider, 12 East., 420; Wbolsey v. Crawford, 2 Camp., 445). In 
the latter case it was an action on a bill of exchange drawn by J. S. 
Crawford upon, and accepted by, the defendant in England. The 
declaration stated that the plaintiff, who Was payee of the bill, had 
indorsed it in Canada, and that, in consequence of its returning to 
that country dishonoured, he had been compelled to pay to the indorsee 
£10 per cent, upon the amount as re-exchange, and £6 per cent, 
interest, together with other charges. Baron Park undertook to prove 
these facts, and contended that the defendant was answerable for all 
damage occasioned by the dishonour of the bill. Lord EUenborough 
gave judgment : — "Ton may as well state that, by reason of the bill 
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Antillv. Scott. ]iot being paid, the plaintiff was obliged to raise money by mortgage. 

You must proceed for re-exchange against the drawer ; he undertakes 
that the bill shall be paid, or that he will indemnify the holder against 
the consequences. The acceptor's contract cannot be carried further 
than to pay the sum specified in the bill, and interest according to the 
lei^al rate of interest where it is due." This is the case of the acceptor 
of a bill of exchange, and the matter of a promissory note stands 
exactly in the same position. The payee becomes a fresh drawer, and 
recourse must be had to him for payment of re-exchange. I therefore 
disallow the claims in both cases.* 



[In Banco]. 

1865. 
4th, 6th Sept, 



Cockle, C, t/. 
LutioycJie, J, 



AN TILL V. SCOTT. 

Contract — Conditions rendered impossible bi/ act of law. 

Where a coDditiou in a contract, made after the passing of an Act of Parlia- 
ment and the issue of a proclamation thereunder,is thereby rendered impossible of 
performance, the non-performance of the condition is not thereby excused. 

Melville v, De Wolf{^ E. & B., 844) discussed and distinguished. 

Demubber by the plaintiff to a plea filed by the defendant in an 
action for breach of contract. 

The declaration of the plaintiff was upon an agreement made on 
the 20th January, 1864, for that in consideration that the plaintiff 
would deliver at Strathbogie, on or about the 20th Pebruary, 1864, 
2,000 sheep, more or less ; the defendant agreed to pay for them by 
certain cattle then en route for defendant's station. 

To this defendant pleaded : That after the making of the said 
agreement, and before any breach thereof, the cattle were attacked by 
a certain malignant disease entitled pleuro-pueumonia, and were 
prohibited from proceeding out of the district by a proclamation which 
had the force of law, made in pursuance of an Act of Parliament. 

The plaintiff demurred. 

*But see now 48 Vic, No. 10, s. 58; and Re General South American 
Company, 7 Ch. D. 637; Re Gillespie, Ex parte Robarts, 18 Q. B. D. 286; Re 
Commercial Bank of South Australia, 36 Ch. D. 522. 
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Fring^ in support of demurrer : The plea is bad; it confesses, but Antill v, Scott. 
does not avoid, the cause of action. The Act was in force at the time Cockle C.J. 
of the defendant entering into the agreement, and the defendant ought 
to have made a conditional contract, not an absolute one, as he ought 
to have known that pleuro-pneumonia. might break out, and he would 
not be able to fulfil his contract. If the Act of Parliament had been 
passed afterwards the plea might be good. In Barker v, Hodgson, 
(3 M. & S., 267), it was decided that the charterer of a ship who 
covenants to send a cargo alongside at a foreign port is not excused 
from sending it alongside, though in consequence of the prevalence of 
an infectious disorder at the port all intercourse is prohibited by the 
law of the port. 

Lilleg, contra: The cases go to excuse the performance of a 
contract when it is rendered impossible bv act of law or by public 
authority. Chitty on Contracts, 13th Ed., p. 616; Doe, dem. Lord 
Angleaea v. The Churchwardens of Bug elg (6 Q.B.,107); Davis v, Cary 
(15 Q.B., 418); Brown v. Mayor of London (9 C.B., N.8., 726); 
Melville v. De Wolf (4 E. & B., 844) ; Exposito v. Bowden (4 E. & B., 
963). 

C. A. V. 

6th September, 1865. 

Cockle, C.J. It is stated in the margin of the demurrer book 
that the plea to the declaration in this case confesses, but does not 
avoid, the cause of action. We are clearly of opinion that it does 
confess the cause of action. The statement that the defendant was 
unable to deliver is of itself a confession. But to avoid that cause of 
action, it must appear clearly that the law upon which the defendant 
bases his defence came into effect subsequently to the execution of the 
contract. Looking at the plea we must take it for granted that the 
Act and the proclamation were in force at the time of the contract 
made. The present case does not come under that class of cases cited 
by the learned counsel who appeared in support of the plea. He 
quoted one, however, Melville v, De Wolf (4 E. & B., 844), and this, 
to say the least of it, is a striking case ; but we agree that we ought 
to hesitate before we make a precedent of a case which is somewhat 
anomalous in the face of a long string of cases. This case is distin- 
guishable from the present in two respects. In the first place the 
action was then premature; secondly, the rule of law or action taken 
thereon cut away the consideration upon which the action was founded. 
There the consideration was not earned; here it was earned. We are, 
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Australasia. 
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GsmESAL A1<D 

THE Master of 
Titles. 



Lutwyche, J. 



therefore, of opinion that, unless the learned counsel for the defendant 
can show that the Act and proclamation took place after the date o£ 
the contract (under which circumstances we shall give leave to amend), 
judgment must be given for the plaintiff. 

Lutwyche, J. Whenever a case exactly similar to that of 
Melville v. De Wolf comes before our Court, of course we shall be 
prepared to pay the greatest attention to it, and act in conformity 
with it as a precedent ; but if, as in the present instance, it stands 
alone, we shall think it much safer to follow the host of other author- 
ities which have been cited. The defendant entered into this contract 
with his eyes open. Had the bill not been passed, delivery of the 
cattle, even if they had the pleuro-pneumonia, would have been a valid 
delivery in law. The plaintifE had this risk. In the present case there 
was nothing to prevent the defendant from having placed a clause in 
the agreement to meet the present case. There will be leave to amend 
on payment of costs ; otherwise judgment for plaintifE. 



Ex Parte THE BANK OF ATJSTEALASIA. 

In re THE EEGISTEAE-QENEEAL AND THE MASTEE OP 

TITLES. 



[In Banco]. 

1865. 

l8t,Srdf 6th t eh. 



CockUf C, J, 
Lutioyche, J. 



28 Vic., No, IB, 88. 38, 43—3 Vic, No. 18, 8. 1—25 Vic, No. 14, 
88. 91 — Fi. fa. — Conveyance by sheriff^— Direction to levy on 
goods and chatteh only — Registrar- General, Duty of. 

A writ directing the Sheriff to levy upon goods and chattels does not 
authorise him, in virtue of section 38 of 25 Vic,, No. 13, to levy upon 
lands. A levy and sale by the Sheriff is not of the less effect, by reason only of 
its having taken place before a memorial of the writ was, under section 91 of 
25 Vic, No. 14, entered on the register book. 

It is not the duty of the Kegistrar-General to register the Sheriff's convey, 
ance, but the Sheriff's vendee must bring his ejectment. 

Cas£ stated for the opinion of the Court, under an order of 
Cockle, C. J., dated the eighteenth day of January, 1865, made 
pursuant to the 14th section of the Real Property Act of 1861. 
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4 

The case stated was as follows: — Sx parte 

By the 9l8t section of the Real JProperty Act of 1861^ it is Australasia. 
enacted — " No iud&:ment already entered up or to be hereinafter ^ ,/'* ^^ 
entered up nor any wnt of execution issued in pursuance of any General and 

* such judgment notwithstanding any purchaser mortgagee or creditor ""tJ^^^ ^' 

* may have had actual or constructive notice thereof shall bind or 

* affect or be effectual against any land under the provisions of this Lutwyche, J. 

* Act or any estate or interest therein as to purchasers mortgagees or 

* creditors unless and until a memorial of the said judgment or writ as 

* the case may be shall have been entered in the register book and 
' also upon the instrument evidencing title to the estate or interest 
*' intended to be charged or taken in execution in case such instrument 
' shall be produced to the Begistrar-Q-eneral and upon proof to his 
' satisfaction that any such judgment or writ of execution has been 
'discharged or satisfied the Eegistrar- General may enter in the 
' register book and on the certificate of title or other instrument 
*" evidencing title to the estate or interest charged or affected a 

* memorandum to that effect and upon such entry being made the 
' judgment or writ of execution to which such entry relates shall be 
' deemed to be discharged or satisfied. Provided always that no writ 
' of execution although duly entered in the register book as aforesaid 
' shall affect any land under the provisions of this Act or any estate 
*" or interest therein as to purchasers mortgagees or creditors unless 

* such writ be executed and put in force within three calendar months 

* from the date of the entering such writ." 

On the 13th day of January, 1865, an office copy of a writ of 
Jleri facias, dated the 24th day of September, 1864, was lodged with 
the Eegistrar-Gheneral in order that a memorial of the said writ might 
be entered in the register book, as was accordingly done. 

The said writ was issued upon a judgment recovered by Charles 
Lamonnerie dit Fattorini and Eugene Lamonnerie dit Pattorini, in an 
action against John Hardie and Arthur Wienholt, and by the said 
writ the Sheriff was commanded to cause to be made of the goods and 
chattels of John Hardie and Arthur Wienholt, therein described, the 
sum of six hundred and fifty-eight pounds, fifteen shillings and 
four-pence. 

On the same I3th day of January, after the entry of a memorial 
of the said writ in the register book, a memorandum of conveyance, 
correct in point of form, was presented to the Eegistrar-Qeneral for 
registration, whereby, after reciting the said writ of fieri facias and 
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that he had by virtue thereof made a levy upon and had sold the lands 
therein mentioned, the Sheriff bargained, sold, and assigned to the 
corporation of the Bank of Australasia certain lands therein described, 
and whereof the said John Hardie and Arthur Wienholt are registered 
proprietors, together with all the right, title, and interest, of the said 
John Hardie and Arthur Wienholt therein and thereto. 

If the said memorandum of conveyance is sufficient in law, it is 
the duty of the Eegistrar-G-eneral to register it, and thereafter to 
issue to the corporation of the Bank of Australasia certificates of title 
for the several parcels of land therein mentioned ; but he has refused 
to register the said memorandum of conveyance, because he is advised, 
(1.) that the said writ oi Jleri facias was insufficient to support the 
sale, inasmuch as it did not command the Sheriff to make a levy on the 
lands of the defendants; (2.) that the levy and sale were bad in 
law, because (as appears from the recitals of the said memorandum of 
conveyance), the said levy and sale were made before any memorial 
of the said writ had been entered in the register book ; (3.) that the 
Beal Property Act of 1861 does not authorise the Eegistrar- General 
to register the transfer of land under the provisions of the said Act, 
if purporting to be made by the Sheriff in pursuance of a writ of 
fieri facias. 

The opinion of the Court is therefore sought upon the following 
questions of law : — 

1. Was the said writ sufficient to authorise a levy and sale of the 
defendants' lands ? 

2. "Was the said levy and sale of any effect, having taken place 
before a memorial of the said writ was entered on the register book ? 

3. Is it the duty of the Registrtir to register memoranda of con- 
veyance executed by the Sheriff, in pursuance of a sale under a writ 
of fieri facias ? 

Bramston, as Master of Titles, and for the "Registrar of Titles. 

Bring ^ A, G., for the Bank of Australasia. 

C. A. V. 

Pebruary 6th 1865. 

The judgment of the Court was delivered by Lftwtchk, J., as 
follows : — 

1. The case of Walker v. Biches, cited in the margin of 
"Execution" (c), i., of Bacon's Abridgement (page 376 of the 7th 
edition), was relied on by Mr. Bramston, while the Attorney-G-oneral 
rested his argument on 25 Vic, No. 13, sec. 38 et seq. The 
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obvious applicability of the word " seize " in section 88, to goods and 
chattels, and the use of the word " seizure " in section 41, undoubtedly 
seem to show that '* seize '* in section 48 applies to ^' lands," and that 
(despite the occurrence of the phrase " any money " in 8 Vic, No. 18, 
sec. 1) the words ** levy any sum of money " may be read connectedly. 
But, reading sections 87 to 48 in connection one with the others, we 
think that the Sheriffs authority to seize lands only. exists provided 
that he be so commanded by the writ. Otherwise, in virtue of section 
48, he might, under a writ of fieri facias issued in conformity with 
section 87, seize property of an absconding debtor other than the "said 
goods and chattels" to which the operation of the last-named section 
appears to be confined. The form of writ in the Schedule to the Eules 
of May 26, 1863, is subject to such alterations as " the circumstances 
of the case may render necessary," and those circumstances may 
* render necessary the use of such a form of fieri facias as that given 
in the Eules of Court (Equity, page 42, Schedule E., No. 1), which 
moreover (Order xxviii., Eule 6, et seq,) prescribe a mode of pro- 
cedure to the Sheriff. As the first question stands, we, conforming, 
as we conceive, alike with principle and the words of the Act, answer 
it in the negative. We pronounce no opinion upon the separate or 
combined effect of the entry of the memorial in the register book, and 
of any amendment which our powers in that behalf (greater than any 
exercised in the days when Walker v. BicJies was decided) may on a 
proper occasion, and as between the proper parties, enable us to make. 

2. We think that the said levy and sale was not of the less effect 
by reason only of its having taken place before a memorial of the said 
i^it was entered on the register book. 

8. The enactment of section 42, that the Sheriff's deed of sale 
shall be primd facie evidence (not before the Eegistrar-Qeneral, for 
the Real JProperty Act did not come into operation until some months 
after the enactment in question), seems to indicate that if the 
defendant or other occupier of his lands does not yield up possession, 
the Sheriff's vendee must bring ejectment, and so afford the defendant 
an opportunity of impeaching the judgment for frauft, irregularity, 
or other legal ground of avoidance, and this view is borne out by 
Meof, V. Deancj as cited from 2 Shower, 88, in Taylor v. Cole, (3 T.E., 
292), to which last case there is an erroneous reference in the margin 
of Bacon's Abridgement, p. 888, of the edition before mentioned. 

As the third question stands, we answer it in the negative, pro- 
nouncing no opinion upon the effect of a yielding up of the possession 

I 
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Ihs parte by the defendant or other occupier of his lands to the SherifE or his 
Louis Ls Gould. , 
In re vendee. 

Tbe Reoistbab- rphig opinion has been drawn up in reference to the case originally 

GSKKBAL AND *^ «. i . i 

THB Mabtbb of submitted to us. We haye had no proper opportunity of hearing the 
'^^'^^* case, as since amended, argued by counsel, and we therefore direct 
that the amended case be re-argued. 



Us Parte LOUIS LE GOULD. 
In re THE REGISTEAB-GENEEAL AND THE MASTEB 

OP TITLES. 

pN Banco]. 25 Vic. jUTo. 14. #. 119, 120 — Boad — Public higJiway — Subdivision of 
1864 . *f ^^ -^ 

teth November. landr-Special case. 

Cockle OJ ^ '^^ leading from a public highway into a place where there is no 

Lutwyche /. thoroughfare b not necessarily a public road. 

Where a special case is stated the matter should be argued by counsel on 

both sides. 

Special Cabb submitted by the Master of Titles under the 14th 
section of the Beal Property Act of 1861, with reference to Allotment 
No. 84, parish of Toombul, County of Stanley, for the opinion of 
their honors the Chief Justice and Judge of the Supreme Court of 
Queensland. 

The case set out the following facts : — 

That the said allotment, No. 84, was originallj granted to Trances 
Spencer Cameron, of Brisbane, by Deed of G-rant, under the hand of 
Sir Gfeorge F. Bowen, G-ovemor of the Colony of Queensland, and 
under the Seal of the said Colony, dated the 10th day of May, 1862. 

That the said piece of land was subsequently conveyed by instm- 
ment of "nomination of trustees" bearing date the ].8th day of 
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November, 1862, bj the said Frances S. Cameroo, to James Francis ^x po>rU 
CTarrick, of Brisbane, as trustee for Eliza Binney, the wife of Edwin /» re 
Binney, of Brisbane, to convey the same to such person or persons for "^^ J^^*^^^^ 
such estates, ends, intents, and purposes, as Eliza Binney, of Brisbane, tub Masteb of 
the wife of Edwin Binney, should by any document appoint, and in l 

default of, and until such appointment, and so far as the same should Cockle, C. J* 

, Lutwyche, J» 

not extend, and subject thereto in trust for the sole and separate use 

of Eliza Binney, her heirs and assigns for ever. 

That the said land was thereafter subdivided in the manner 
shown by the plan annexed hereto, called the original subdivision, and 
marked A. 

That the plan of the said subdivision was duly recorded in the 
office of the Begistrar- General of the Colony of Queensland. 

That lots 6, 7, 8, and 9, of said subdivision of portion 84, as 
shown on the said plan marked A, Vide plan, p. 184, were 
purchased by, and conveyed to Louis Le Gk)uld, of Brisbane, licensed 
surveyor, and a certificate of title for thiB land comprised in said lots 
6, 7, 8, and 9 was issued in favor of the said Louis Le Ghould by the 
said BrOgistrar-Gheneral. 

That the said Louis Le Gk)uld subsequently purchasc^d the 
remaining part of the said portion 84, including the roadway, and a 
•conveyance of same was duly executed and lodged in the office of the 
Segistrar-Gheneral ; and the said Louis Le G-ould has requested the 
said Eegistrar-Gheneral either to issue a certificate of title in his favor 
for the land colored pink on said plan marked A, including the road- 
way through the centre thereof, or to cancel the certificate of title 
originally issued for lots 6, 7, 8, and 9 of said subdivision, and issue a 
certificate in his favor for the whole of said lot 84. 

That the said Louis Le G-ould has since surveyed and laid out 
the said piece of land according to the plan marked B, by which sub- 
division two roads are opened from the government road on the south, 
to portion 80 on the north ; and the said Louis Le G-ould has sold 
several of the lots marked thereon to different persons. 

That the Begit^trar-G-eneral and Master of Titles are doubtful, 
laving regard to the provisions of the 119th and 120th sections of the 
JSeal Property Act of 1861, as to whether they could comply with 
oither of the requests of the said Louis Le Gould, as thereby the said 
road in subdivision marked A would be closed. 

The opinion of this Honorable Court is, therefore, respectfully 
requested as to whether, under the circumstance? above set out, the 
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Ex parte Eegistrar-Qeneral would be justified in law in — (1.) Eitber cancelling 

^^/n rc°^^"^' *^® certificate of title issued by him for lots 6, 7, 8, and 9, of tbe said 

The Rkoistras- original subdivision, and also tbe plan of same, and issuing in favor of 

QkKERAL and r> ' X w ^ 

THE Master of the said Louis Le Qould, a certificate of title for tbe wbole portion 
Titles. -^^ 84 ; or in (2.) Issuing in favor of tbe said Louis Le Gk)uld a 
Cockle, C.J. certificate of title for tbe land sbown on tbe plan marked A, colored 



Lutwyche, J. 



pink, including tbe said road or rigbt of waj, and also cancelling the 
said plan of said subdivision marked A. 

Bramaton applied for tbe opinion of tbe Court upon tbe above 
case. 

The Cotjbt said tbat tbej felt placed in a position of some 
difficulty, in consequence of tbe non-emplojment of counsel by tbe 
person cbiefly interested in tbe result. It was not to be expected 
tbat tbe Master of Titles would be astute to discover grounds for 
disturbing bis own foregone conclusions. Tbe collision of two 
intellects, eacb brougbt to bear upon a given subject from a different 
point of view, was of tbe greatest value to tbe Court in assisting 
tbem to form tbeir judgment, and tbey expressed a bope, tbat in 
future, special cases under tbe Beal Property Act would be argued 
by counsel on botb sides. Looking, bowever, at tbe road, as deline- 
ated in tbe original subdivision of portion 84, tbey were of opinion 
tbat it was not necessarily a public road. Tbere could be no doubt 
tbat tbere migbt be a public bigbway over a place wbere tbere was no 
tborougbfare (Bafeman v. Bluck, 18 Q.B., 870), but tbe exist- 
ence of tbe bigbway was a question of fiict, and notbing could be 
gatbered, eitber from tbe special case or tbe map, to sbow an user by, 
or a dedication to, tbe public of tbe road in question. Tbey tbought 
tbat Waodyer v, Sadden (5 Taunt. 126) was not materially dis- 
tinguisbable from tbe present case. Tbe plaintifE in Woodyer v. 
Sadden bad erected a street, leading out of a bigbway, across bis 
own close, and terminating at tbe edge of tbe defendant's adjoining 
close, wbicb was separated from tbe end of tbe street for twenty-one 
years by tbe defendant's fence ; and it was beld, by tbree Judges 
against one, tbat tbis street was not so dedicated to tbe public tbat 
tbe defendant migbt pull down bis fence, and use tbe street as a 
bigbway. Tbe Court agreed witb Mr. Justice Cbambre (tbe dissen- 
tient Judge in Woodyer v. Sadden) tbat an unequivocal act of 
dedication, sucb as building a double row of bouses opening into an 
ancient street at eacb end, and selling or letting tbe bouses, would 
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instantly make the passage between the houses a highway, as would J^x parte 

be the case if the proposed subdivision (B) of portion 84 were in re 

accepted ; and they hoped that this intimation of their opinion would '^^ RuaisTEAB- 

THE Master of 
Titles. 



be sufficient for the guidance of the Begistrar-G-eneral. (^) 



(i») See also Pipe v, FtUcher (November 15, 1858), reported 28 L.J., Q.B., 
12. There, ia order to prove that there was a public right of way over and 
along certain closes which were part of a manor, the defendant put in evidence a 
map which had been used by a deceased steward of the manor at the manor 
courts. In it there appeared a space marked out by two lines crossing the closes 
in question, and called Mellow Lane. There was nothing on the face of the map 
to show whether Mellow Lane was a public highway or merely an occupation 
road. Hdd, that the map was inadmissible in evidence. 



C!ockle, C.J. 
Lutwyche, J. 
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K V. NUGENT. 

iMTceny — Absolute and special property — Felonious intent. 

N. was charged with stealing and receiving two kegs of brandy, seized by 
K, a sergeant of the police, in the execution of his duty. The jury found as a 
fact that N. intended to deprive K. of his whole property in the goods, but 
had- taken them for the benefit of the former owner. 

Heldf that on those facts a conviction of larceny could not be sustained. 

B. V. Knight (2 East. P. C. 510), followed. 

Ceowit Case reserved by Cockle, C. J., on the trial of Nugent 
at Bockhampton, on an information containing two counts, charging 
him with stealing and receiving two kegs of brandy which a sergeant 
in the gold escort of police had seized m the execution of his duty, 
and which, subject to such seizure and its results, were the property 
of Smith. 

In answer to questions put by the learned Judge, the jury found 
the prisoner intended to deprive Kelly of his whole property in the 
goods, and that he took them for the benefit of Smith, being aware of 
a lawful iseizure by Kelly, and that the latter had a right to the goods 
as against Smith. 

The prisoner was convicted on both counts and sentenced. 

The question reserved for the Court was whether, on the facts so 
found, a larceny had been committed. 

Friny, A. G., for the Crown, cited E. v, Frivett (1 Den. 193) 
B. V, Jones (lb. 188). 

Cockle, C. J. In E. v. Knight (2 East. P. C. 610), where un- 
customed goods were seized by the prisoners with intent to re-take them 
on behalf of their former owner, the presumption of the felonious 
intention was rebutted on the finding of the jury. In JK. v, Frivett there 
was an absolute ownership. In E, v. Knight the property was special. 
The two cases are distinguishable from the one now before the Court, 
in which there was no absolute property . We follow E, v, Knighty and 
avoid the judgment. 

Conviction quashed. 



[Ik Banoo]. 

1865. 
19th April, 

Cockle, C.J, 
Lutwyche, •/. 
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1865. 

fSSrd March. 

6th HefttemUr. 



CocHe, C. J 
Luttoyche, J. 



Be WARKT'S WILL, Hx parte WARRT. 

Will—Beal Property Act oflS61 (26 Vic, No. 14), 8,8. 14, 42, 86, S9, 
123, 126 — Application to bring land under the Act. — Property 
pa88ing under Will or to heir — Master of Titles. 

A testator, seised of lands in fee simple by his will, bequeathed to his wife 
*' the whole of my worldly goods and possessions," and appointed executors. 

Qucere whether the bequest passed the fee simple of estates realty. 

The Court will only recognise the Master of Titles when he appears qua 
Master of Titles, or on behalf of the Registrar of Titles. 

Special Case, under s. 14 of The Beal Property Act of 1861, 
submitted for the opinion of the Court. 

The case stated was as follows : — 

Charles Samways Warry. sieved in fee simple of lands in the 
colony of Queensland, on the I7th December, 1868, made his Will in 
the following terms : — 

" ITiis is my last Will and Testament. I bequeath to my wife, 
" Mary Theresa Warry, the whole of my worldly goods 
*' and possessions, and 1 leave and appoint G. E. Jackes, 
" and Thomas Symes Warry my Executors." 

The Testator died on the 23rd of December, leaving his widow 
enceinte; a posthumous son was bom, and is the heir-at-law. The 
Executors proved the Will in the Supreme Court, in March, 1864. 
The widow has applied to bring parts of her late husband's lands 
under The Beal Property Act in her own name, but the Registrar^ 
General is advised not to issue a certificate without obtaining the 
opinion of the Supreme Court upon the effect of the Will above set 
out. 

The opinion of the Court is, therefore, sought upon the following 
question of law : — 

" Does the fee simple of the land of the late Charles Samways 
" Warry pass to his widow by virtue of the Will set out in the above 
"caseP" 

Pring, A. O., for widow, cited Whicker v. Sume,(14i Beav., 509.) 
Bramston, Master of Titles, cited Davenport v. Goltman (9 M. 
A W., 481., 12 Sim., 688). 

C. A. V. 
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September 6th, 1865. Re 

Warhy's Will, 

The judgment of the Court • was delivered by the Chikf Justice, Ex p%ru 
and was as follows : — 



VVaery. 



We are unable to saj that the fee simple of the land passed to 
the widow by virtue of the will. There are persons not bound by the 
probate, who are not properly represented here, as the alleged devisee 



IS. 



It has been strongly and repeatedly urged that the devisee is 
anxious to make a transfer. Such arguments ought not to induce us 
to give currency to titles, of the validity of which the Court cannot, in 
the absence of evidence and of the necessary parties, deem itself duly 
satisfied. They ought rather to suggest the complications which, 
under sections 123 and 126, may arise from the claims of a purchaser. 
An opinion formed upon imperfect materials, even if now expressed, 
would not be binding upon the Court in any future litigation, and, if 
it should prove erroneous, would not' only be prejudicial to the devisee 
(section 126), but might also, in virtue of sections 42 and 127, affect 
the assurance > fund and,^ ultimately, the general 'revenues of" the 
colonv. 

There is a notable difference between the provisions of section 85 
and those of the following three sections. The rights of the devisee, 
and the mode of their exercise, under section 89, were not adverted to 
in the argument. 

* Cockle, C. J., and Lutwtchk, J. At the time of argument it was stated 
by Mr. Bramston that he appeared, virtually, for the infant. The Court, how- 
ever, were, of opinion that they could only recognise him as appearing, either on 
his own behalf, as Master of Titles, or on behalf of the Registrar-General. 



Cockle, C.J. 
Lntwyche, J. 
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1865. 

7th December, 



ChchUf O, J, 
Lutwyche, J, 



». V. LEWIS. 

Orown case reserved — Crown prosecutor — Bight of reply — District 
Court, 

The Crown Prosecutor in the Supreme Court hae a right to reply, even 
though the prisoner call no evidence. 

Quoere whether the same rights exist under The District Courts Act, 

Crown case reserved by Lutwtche, J. 

The prisoner was tried at the Criminal Sittings of the Supreme 
Court at Bockhampton, on the 80th September, 1865, before his 
Honor Mr. Justice Lutwyche, on a charge of horse stealing. No 
evidence was called for the defence. Bramston, Crown Prosecutor, 
claimed a right to reply on the part of the Crown. The learned 
Judge allowed the reply, but reserved^ for the consideration of the 
Pull Court, the point whether he was right in allowing such reply. 
The prisoner was. convicted, and sentenced to one year's imprisonment 
with hard labour. 

Lilley^ A, G,, in. support of the right, referred to 7 C. <fc P., 676^ 
where it was stated that, at a meeting of the Judges, a discussion took 
place as to certain points likely to occur at the assizes, in consequence 
ot the recent Act allowing prisoners indicted for felony to make full 
defence by counsel. The course of practice as to the right of reply by 
the Crown which it was thought most advisable to adopt, was as follows : — 
In cases of public prosecution for felony, instituted by the Crown, the 
law officers of the Crown, and those who represent them, are, in 
strictness, entitled to the reply, although no evidence is produced on 
the part of the prisoner. 

The Couet were of opinion that Mr. Bramston, being duly 
authorised to represent the Attorney- General, had the same right as 
the Attorney- Q-eneral ; but that it must be understood that they gave 
no opinion as to whether the same rights extended to Crown 
Prosecutors under The District Courts Act, 
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In re OWEN. 

Barrister of New South Wales — Admission of for pttrpose ojf appear- ises. 

ing in particular case — Residence — Intention of practising, 7th, M. Dec. 

A barrister of another colony will not ^ admitted for the purpose of Cockle^ G, J, 
appearing in a single case ; an affidavit of residence in, or intention of practising LtUtoyche, •/. 
in Queensland is necessary. 

Motion for admission of W. Owen as a barrister of the Supreme 
Court of Queensland. 

Lilley, A, O. I move that Mr. Owen be admitted as a barrister 
of this Honourable Court. 

CoG£L£, C. J. We do not intend to take any motions to-day, and 
it can make no difference to Mr. Owen if he is admitted to-morrow. 

Bramston, It will make a great difference to Mr. Owen, as he 
has come to Brisbane on a special case that is to be argued to-day, 
and, of course, if he is not admitted he cannot appear. 

Bring, I oppose the admission of Mr. Owen on principle — not 
because he is Mr. Owen, or in a personal manner, but because I think 
it is against all precedent, and unfair to the Queensland bar. 

Lilleg, A. G, I merely make this motion as a matter of jcourtesy, 
and I will ask the Court if it will hear Mr. Owen personally. 

Coc£LE, C. J. We are quite willing to do so. 

Owen, As an English barrister, I have a degree which a colonial 
barrister has not, and an English barrister ought to be admitted on 
that alone. 

Ltitwtche, J. But there is this difference between them, that a 
Queensland barrister has to pass an examination which an English one 
is not bound to do unless he chooses. 

Owen, True, but a Queensland barrister can be admitted on a 
crammed examination in three months, whereas an English barrister, 
if he does not elect to pass an examination, must attend lectures for 
three years without missing one ; so that an English barrister is bound 
to know something of law, whereas a colonial one, after a few months' 
reading or examining, can possibly know very little. 
C.A.V. 
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In re Owen. 



Cockle, C J. 
Lutwyche, J. 



8th December, 1865. 

Cockle, C. J. With respect to the application made yesterday 
hy the Attorney- General for the admission of Mr. W. Owen, a 
barrister of New South Wales, to practise at this bar, the Court is at 
all times ready to admit all barristers of any of the recognised bars 
of England, Ireland, Victoria, or New South Wales, for the purpose 
of practising at the Queensland bar; buJ/we do not think that an 
application for admission, like the present, which appears to be for the 
purpose of the conduct of a single case, can be entertained. 

Ltjtwtohe, J. I concur with the judgment of the Chief Justice. 
An affidavit of residence or intention to practise is necessary to 
ground an application for admission to the bar of this colony. If Mr. 
Owen should ever decide upon becoming a resident practising barrister 
in Queensland, this Court will give him a hearty welcome ; but, at 
present, the application muslrbe refused. 
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KEITH V. BUTLER & POSTER. 

Garnishee — Equitable assignment of debt before judgment — ^rospec- A866. 

tive debts— Tower of Attorney — Power to assign. 4^ A Ma y, 

An equitable assignment of money before a judgment is sufficient to bar a Lutioychey J, 
subsequent garnishment. Prospective debts may be assigned. 
RyaU V, Rowlea, 1 Ves., 348, followed. 

Summons by William Keith, judgment creditor, calling on 
Webb Brothers to show cause why they should not pay to Keith the 
debts due by them to Thomas Butler and William Poster, judgment 
creditors. 

Butler & Poster were contractors for the erection of a store for 
Webb Brothers in Brisbane, and from time to time, as moneys 
became due on the contract, they were paid over to Robert A. Gribson, 
Manager of the Commercial Bank of Sydney, in compliance with a 
letter dated 13th October, 1865, and signed by Joseph Holden, 
attorney for Butler & Poster, in which it was requested that 
Webb Brothers should pay any money due, or to become due in 
respect of the contract, to the Commercial Bank in Brisbane ; and 
after various sums had been paid, there was owing £128 Is. 6d., for 
which a demand was made upon Webb Brothers, on behalf of the 
Commercial Bank. Judgment was signed on 29th March, 1866, hj 
Keith against Butler & Poster. 

Lilley^ A, G,, for the garnishees, contended that before judgment 
there had been an equitable assignment of the debt to the Bank, and 
cited Byall v. Bowles (1 Yes., 34i8.) 

Pring^JtoT the judgment creditor, objected that the power of 
attomev did not give Holden the power to execute mortgages, and 
that the order was given by way of mortgage ; also that the assign- 
ment of prospective debts was not sufficient against the judgment 
creditor. It might be good between the parties to the agreement, 
but not as between third parties, such as judgment creditors. 

C. A. V. 
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Keith 4tb May. 

BuTLEB&FosTEB LuTWTCHE, J. It appears in this case that William Keith, wlio 
Lutwyche, J. has recovered judgment against Butler & Foster, has obtained a 

summons, calling upon Webb Brothers to show cause why they 
should not' pay to him, as judgment creditor, certain moneys in their 
hands. Their answer is that all the moneys due, or to become due in 
respect of the contract spoken of in the affidavits, were equitably 
assigned to the Commercial Bank. Two objections were raised by 
Mr, Pring : the first being that the power of attorney was defective, as the 
order was given by way of mortgage, and the power of attorney con- 
tained no clause enabling Holden to mortgage or assign the debt. 
But, on looking over the power of attorney, it appears that there was 
a clause authorising him to sign, accept, or indorse any cheque^ 
promissory note or notes, bill or bills of exchange, and return or renew 
the same, with further authority with reference to promissory notes. 
In the present case, it appears that the order was given to Mr. 
Gibson to secure the Bank upon the discounting of promissory notes 
discounted by the Bank to enable Butler & Foster to carry on the 
contracts. I am, therefore, of opinion that the power of attorney was 
sufficient. As to the second question, whether an assignment is sufficient 
to stop the judgment creditor at law, Mr. Pring advanced no authority, 
nor have I been able to find any. With regard to the question 
whether the assignment of prospective debts, debts not only due, 
but to become due, is sufficient in law, I have no doubt that it is, 
upon the authority of Bifall v» Bowles (2 White and Tudor, 615), and 
the cases there cited. 

The summons is dismissed. There will be no order as to costs. 

Solicitor for judgment creditor : Doyle, 
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aiCHAttDS V. WATT. 

ChaU — Taxation of— Charge hy Queensland solicitor in a sum in gross 1866. 

for work done hy N,8. W. solicitor—Disallowance of charge where ^*» ISthJ^y. 
no necessity appearing for employment of N.S.W. solicitor. Cockle, O.J, 

Where in a bill of costs a sum in gross was charged for services rendered by a 
New South Wales solicitor, and no evidence was advanced as to the necessity of the 
employment of a solicitor outside the colony of Queensland, although there was 
evidence that for the work actually done the charges were reasonable. 

Held, that the charge must be disallowed. 

Motion to review taxation of Eegistrar of defendant's costs on a 
successful motion for the dissolution of an injunction. 
Lilley, A. G., for the plaintiff. 
Bramston, for the defendant. 

The facts appear sufficiently in the judgment of the learned Judge. 
C. A. V. 

■ 

13th July, 1866. 

Cockle, C.J. During this suit an injunction was dissolved with 
costs, and the bill was afterwards, and by consent, dismissed with costs. 
The present questions arise npon the taxation of the costs of the 
dissolved injunction. The bill of those costs comprised the several 
items of the charges of the defendant's Queensland solicitors, and a 
concluding item by which a sum in gross was claimed in respect of the 
charges of their New South Wales solicitors, rendered to the defend- 
ants, the amount of which formed the last item in the bill of costs 
submitted to the Eegistrar by the Queensland solicitors. To the 
annexed bill was attached an affidavit, stating, amongst other things, 
that the New South Wales firm were instructed by the defendants 
to take the necessary legal measures in ^ew South Wales to move to 
dissolve the injunction and to protect their interests generally in the 
suit, and that such measures as were deemed to be necessary were 
taken by the firm on behalf of the defendants for their defence in 
the suit, and that, amongst other things, the firm, for that purpose, 
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Richards 

V. 

Watt. 



Cockle, C.J. 



retained and employed the Queensland solicitors to act as solicitors 
for the defendants in Queensland. In the affidavit it is further stated 
that the whole of the business mentioned in a certain document was 
necessarily transacted in New South Wales, and that the charges 
contained in the said document, as made for the same, are the 
proper and ordinary charges allowable in New South Wales for such 
business ; and that the New South Wales firm has charged the 
defendants with the amount thereof,*and that all the fees and sums 
charged as having been paid have been paid by the said firm. This 
document, although lettered C and not A, and not marked as an annexure, 
I take to be the New South Wales bill of costs, which the Registrar 
refused to go into, disallowing the last item of the Queensland bill. 
In an affidavit in support of this motion a member of the Queensland 
firm states that, by such disallowance, a quantity of work, labor, and 
attendance, which were necessary to be done, performed, and made on 
behalf of the defendants in the colony of New South Wales, and which, 
if the same had not been done, performed, and made there, would 
necessarily have been done, performed and made by the solicitors 
herein for the defendants in this colony, and would have been, in his 
opinion and belief, properly allowable to the defendants on taxation, 
have been wholly disallowed to the defendants. It does not appear 
from the Queensland affidavit that there was any necessity for 
transacting any of the business in New South Wales, and if there be 
a seeming discordance between the two affidavits, it may arise from the 
deponent in the New South Wales affidavit not sufficiently distinguishing 
that which was absolutely necessary from that which may have been 
highly convenient to the defendants personally. I think that the 
learned Registrar rightly considered that the only solicitors whose 
claims he could recognise as chargeable on the plaintiffs, were the 
solicitors on the record: that he rightly refused to go into the account 
of the Sydney solicitors, or to give any opinion as to the reasonableness 
or otherwise of its charges, and that he properly disallowed the last 
item of the Queensland bill of costs. 

I also approve of the Registrar having disallowed from 
the Queensland bill of costs certain charges consequent on 
the employment of the Sydney solicitors, and for all correspondence 
between the two firms, and for a counsel's fee previously 
disallowed by order of the Court, and for casual attendances 
on counsel, and for all charges in respect of a second counsel, there 
being no second counsel — at all events, none belonging to the Queens- 
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land bar. Two items are disallowed as being an untenable charge, 
on the ground that it was for perusal of the defendants' own affidavits. 
If it had been contended on sufficient reasons that the preparation of 
the affidavits in New South Wales, or elsewhere, prevented a delay, 
vexation, or expense, which would have outweighed the advantages of the 
preparation of the affidavits by the solicitors of this Court, and if other 
demands than for perusal had not been made in respect of the same 
affidavits, and if one of these items, small in amount, had been more 
clearly free from excess or redundancy in character, and if the bill of 
costs had not been so framed as to give colour to a conjecture that 
possibly its framers contemplated the defendants, and the two firms 
as standing in the ordinary relations of solicitor, agent, and client, 
the defendants might have been in a better position for contesting 
this sort of taxation. 

Again, looking at the allowed items immediately preceding 
and following the two relating to the office copy of the 
certificate, I shall not disturb the taxation thereon. Two items are 
disallowed as being included in a former charge for fair copy. These 
last disallowances require review. In other respects the taxation 
seems unobjectionable. The defendants must pay the costs of this 
motion. 
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EEaiNA V. ATTWOOD. 

Information — Counts for felony and misdemeanour — Amendment 
rejused — Plea, 

An information contained a count for felony, with a count for a misdemeanonr. 
Leave to amend was refused. The accused pleaded, and no evidence was offered 
on the felony, and the prisoner was convicted of the misdemeanour. 

Held, that the conviction as to the misdemeanour must be sustained. 

B, V, Ferffuson (27 L.J., M.C. 61) followed. 

Cbowst Case reserred by the Judge of the Metropolitan District 
Court, at Brisbane. 

The prisoner was tried, on the 14th August, on an information 
charging him with obtaining goods under false pretences, by uttering 
a forged cheque ; and also with feloniously stealing the said goods. 
At the trial, objection was taken to the indictment, and leave to 
amend, by striking out the count for the felony, was refused. The 
prisoner pleaded, and a verdict of guilty was found on the first count, 
and sentence passed, the learned Judge reserving, however, the 
question whether the conviction could, under the circumstances, be 
sustained. 

The prisoner in person. 

Cockle, C. J., delivered the judgment of the Court as follows : — 
The occasions for amendments should be few, and should only 
arise under circumstances which could not have been foreseen by the 
draftsman if he had used reasonable foresight. It seems that the 
learned Judge refused to exercise those powers of amendment which, 
if they have the effect of leading to looseness of criminal pleadings, 
and are made the means of casting on the Judge the duty of the clerk 
of indictments, will prove of questionable public utility, and will 
probably lead to evils as great, at least, as those they were intended 
to obviate. The information, combining as it did, a count for felony 
with a count for misdemeanour, was improperly framed ; but we are 
not called upon to discuss the mode of rectifying the irregularity: 
we have only to consider the information as tried, and, in so doing, 
we presume that the prosecutor elected, or was put to his election, 
and that the prisoner was not embarrassed in his defence. He made, 
as it seems, no application to quash the information, but pleaded to it ; 
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and no evidence was offered on tlie count of felony. Under these 
circumstances we think the conviction must be sustained, and we are 
supported in this view by the analogous case (the converse of the 
present) of 22. v. Ferguson (24 L. J. M. C. 61, Dears. C. C. 427), 
and we affirm the conviction accordingly. 



RjeciNA 

V. 

Hknnessy. 



EEGINA V. HENNESSY. 

Crown Prosecutor — District Court — Bight of reply where prisoner 
calls no evidence. 

No counsel, excepting the Attorney-General, on behalf of the Crown, or a 
counsel representing the Attorney-General and so acting, can reply, as of right, 
on the defence of a prisoner who adduces no evidence. 

Cbowk Case reserved by Sheppard, D. C. J. 

The prisoners were tried in the District Court at Brisbane, on 13th 
June, 1866, on an information preferred by the Crown Prosecutor for 
the Metropolitan District, on a charge of horse stealing. No witnesses 
were called or examined for the prisoners, but on the conclusion of 
the case for the Crown, their advocate addressed the jury. At the 
•close of his address, the Crown Prosecutor claimed a reply, which was 
objected to by the prisoners' advocate, no witnesses having been 
•examined for the defence. The right having been insisted upon, the 
learned Judge allowed it; but, on the application of the prisoners' 
advocate^ reserved the question for the consideration of the Supreme 
Oourt. The prisoners were convicted, and each sentenced to two 
years' imprisonment with hard labour. 

Oore Jones^ for the Crown. 
Murphy^ for the prisoners. 

Cockle, C. J. No counsel, excepting the Attorney- General, on 
behalf of the Crown, or a counsel representing the Attorney- G-eneral 
and so acting, can reply as of right, on the defence of a prisoner who 
adduces no evidence. This is a rule of law regulating practice, and 
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not a mere matter of practice depending on the arbitrary discretion 
of judges. Whether the rule be inflexible is a point we need not 
enter upon, for the case suggests no special circumstance occasioning 
a departure from the general rule. The case does not state, and we 
cannot presume that the District Court Crown Prosecutor represented 
or ever assumed to represent, the Attorney-General. It would, perhaps, 
have been better if the commission under which the Crown Prosecutor 
had acted had been set out, but we do not think it necessary to send 
the case back to be re-stated ; for having been furnished by direction 
of the Attorney- G-eneral with copies of the commission, certified by 
our Eegistrar*s clerk, we cannot see that its contents would lead to any 
substantial modification of the case. It may be presumed, then, upon 
the case as stated, that the right of the District Prosecutor to reply on 
the defence of prisoners on whose behalf no witnesses were examined, 
arose as a question of law on their trial. It may further be presumed 
that this right, which was insisted upon, was held to inhere in him 
simply as Crown Prosecutor, and in virtue of his office only. On 
these presumptions, which arise upon the case as stated, we think that 
the decision was wrong; and, being of opinion that a question of law 
which arose on the trial was wrongly decided, we avoid the conviction, 
and order all necessary and proper entries to be made accordingly. 

LuTWYCHE, J. The practice of the Court is the law of the Court, 
and very great injustice might be occasioned by a departure on the 
part of the judge from long established usage. For inptance, he might 
refuse the prisoner permission to cross-examine the witnesses for the 
Crown, or deny him the privilege conferred upon him by statute of 
being heard in his defence by counsel. These well-known legal rights 
would be taken away from him, yet no record of it could be preseiTed, 
and unless we had the power of determining such questions of law, the 
prisoner could have no remedy. 
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Be WHITE, Ex parie GOGGS. 

Mortgage — Insolvency of Mortgagor — Salehy mortgagee — Purchase hy 
Agent — Constructive fraud — Froof of d^ht—28 Vic, No. 25, m. 
100, 175. 

W. granted a mortgage of certain land to G. with a power of sale in case of 
default. W. subsequently executed a deed of assignment for the benefit of all 
his creditors. The mortgaged' property was sold by G. and realised less than the 
sum advanced, the purchaser being a clerk in the employ of G.*s solicitors. G. 
sought to prove in the estate for the unsecured balance. 

Held, that the purchase was colourable, being made on behalf of G.,and the 
claim was disallowed. 

A mortgagee with power of sale is a trustee, and cannot, without the express 
consent of his cestui que trust, purchase an estate of which he is the mortgagee. 

Ordeb nisi calling on Eobert Bulcock and Simon Praser, trustees 
of the assigned estate of Godfrey Preeman "White, to shew cause why 
the sum of £258 12s. 3d. should not be paid to Matthew Buscall Goggs, 
and why they should not pay the costs of the application. 

The facts and arguments appear in the judgment. 

Harding, for the trustees, shewed cause. 

Lilley, A.O,^ Pring with him, moved the rule absolute. 

LuTWTCHE, J., delivered the following judgment : — 

In this case, which was argued with great ability on both sides, 
on the first day of the present term, an order had been obtained 
calling upon Eobert Bulcock and Simon Praser, trustees of the 
assigned estate of Godfrey Preeman White, to show cause why the 
sum of £158 12s. 3d., or such other sum as the Court should direct, 
should not be paid by the said trustees to Matthew Buscall Goggs, 
and why they should not also pay the costs of the application. The 
application was made to me, sitting as Judge in Insolvency, under the 
100th and 175th sections of the Insolvency Act of 1864, their com- 
bined operation giving the Court authority to determine any question 
which may arise out of any claim, dispute, or difference between the 
Official Assignee, the Creditor's Assignee, and the creditors of any 
person adjudged insolvent, or between a debtor and his creditors and 
the trustees of any registered trust deed executed for the benefit of 
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He White. creditors. Several points of law were discussed duriner the areument. 
Ex parU GoGOS. ,^.^.^ , , «, 

but it 18 not necessary to advert to more than two of them, and the 

Lutwyche, J. f^^^^s which apply to these may be briefly stated. By a mortgage 

dated 7th April, 1865, and a further charge dated 7th October, in the 
same year, certain freehold property, situate in Brisbane, was conveyed 
by White to the applicant, Matthew Buscall Ooggs, to secure the 
re-payment of £600 and interest, with a power of sale to the 
mortgagee in case of default in payment of either principal or interest. 
On 9th April, 1866, White executed an assignment of all his property 
for the benefit of his creditors, and the deed was registered on 5tb 
May last. At this time, interest on the mortgage money was in 
I arrear, and Ooggs was asked, through his attorneys, Messrs. Roberts 

and Hart, to become a party to the trust deed, but he refused to do 
so; and, acting upon his power of sale, he caused the mortgaged 
premises to be put up for sale by public auction on the 14th May, 
and they were sold for about £400 to the only bidder, John George 
Brown, a clerk of Messrs. Roberts and Hart, and who was, as such 
clerk, conducting the sale. The 10th paragraph of the joint aflSdavit 
of Messrs. Praser and Bulcock distinctly states this fact, and the 
statement has not been contradicted. I pause here to dispose of one 
of the two points to which alone reference need be made. As Mr. 
Harding argued, it is clear law, resting upon authority which cannot 
now be shaken, that an agent employed by a trustee for sale — as a 
mortgagee with power of sale in fact is — cannot purchase for himself. 
{Dotones v, Orazehrook, 3. Mer. 200; Whitcomb v. Minehin, 5 Madd. 
91 ; In re Bloye's Trusty 1 Mac. and Gr., 488.) And I might dismiss 
this application upon that ground alone, if a question had not been 
raised by the affidavits, whether Brown really did purchase for himself, 
or whether he did not purchase for G-oggs. 1 am disposed to think, 
upon a careful consideration of the evidence, that the purchase by- 
Brown was only colorable, and that the property was, as stated, from 

^ information and belief, in the 11th paragraph of the joint affidavit of 

Messrs. Eraser and Bulcock, and not contradicted by the other side — 
for and ob the part of GoggB. It is true that Brown is the registered 
proprietor of the premises under the Beal Property Act ; but that 
weighs little against the uncontradicted statement made in the second 
affidavit of White, that shortly after the sale of the property, he asked 
Brown " if Gt)gg8 would not give it back to him on payment of what 
had been lent, with interest;" to which Brown replied "that he had 
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no doubt he would do so, as all Mr. &ogg8 required was his own ^« White, 

_ Ex pCWtS GrOGOS. 

money." A trustee for sale cannot, without the express consent of 

his cestui que trust, which is not pretended to have been given in this ^^twyche, J. 

case, purchase the estate upon which the mortgage is a charge. 

"Whether, therefore, the purchase was made by Brown for himself, or 

on the account of Goggs, it would be voidable by a Court of Equity 

for constructive fraud ; and that being so, I cannot allow Goggs to 

prove in White's estate, as he now seeks to do, for an unsecured 

balance of £258 12b. dd., while the real value of the security which 

he holds is as yet unascertained. The application must be dismissed, 

with costs. 
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LtUwyche, J, 



Stamp duty — Lien on Wool — Mortgage- — 30 Vic,, No, 14, s. 21-^ 
Appeal — Right to begin — 24 Vic, No, 10, 

A preferable lien on wool amounts to a mortgage within the meaning of the 
Act 30 Vic., No. 14, and ia liable to stamp duty. 

Where a case is stated for the opinion of the Court by the Stamp Commis- 
sioners, the appellant is entitled to begin. 

MarqmB of Chandoa v, CommissUmers of Itdand Revenue (6 Ex. 464) followed. 

Sfkcial Case stated by the Commissioner for Stamps under s. 21 
of 30 Vic. , No. 14, raising the question whether a lien on wool, granted 
under 24 Vic, No. 10,* constituted a mortgage for the purpose of 
becoming chargeable with stamp duty. 

Bigge & Co. had given a preferable lien over their wool to the 
Bank of Australasia, and the Commissioners for Stamps contended 
that such a lien was a mortgage and liable to duty under the Stamp 
Duties Act of 1866, The duty had been assessed and paid. 

Harding, for the Commissioners, claimed the right to begin. 

Cockle, C. J., referred to Marquis of GJiandos v. Commissioners of 
Inland Revenue (6 Ex. 464; 20 L..T., Ex. 269) ; and R, v. Speller (1 Ex. 
401; 17 L.J., M.C., 9), and Potter v. Commissioners of Inland Revenue 
(10 Ex. 147) were also cited. 

The Coubt were of opinion that the appellant should begin. 

Fring, for the appellants, contended that a preferable lien on 
wool, under 24 Vic, No. 10, did not amount to a mortgage, inasmuch 
as no property passed to the lienee, but a mere right to possession 
exercisable under certain circumstances. The intention of the Legis- 
lature to charge such a securily should have been plainly evidenced, as the 
Stamp Duties Act was penal in its nature (Dwarris on Statutes 646) . 
The contract was for a future lien. He cited also Tomkins v, Ashhy 
<6B. & C, 541) ; Warrington v, Furlor, 8 East 242), 27 Vic, No. 3 
(3 Bring, 205) ; Smith's Compendium (2nd Edit. 374.) 

Harding was not called upon. 

Ber CuBiAM. We think that the lien amounts to a mortgage within 
meaning of the Act, and the determination of the Commissioners will^ 
therefore, be confirmed. 

Solicitors for the appellants : Roberts Sf Hart, 

♦See31 Vic.,No. 36,8. 27. 



Vol. L] 



8UPHBME COURT RBPORTS. 



153 



Re COSTIX, Ex 'parte COMMERCIAL BANKING CO. OF 

SYDNEY. 

Ifuolvency Act of 1864 (28 Vic, No. 25) s. lOO—Jurisdietion-- 
Equitable assignment of money to be acquired infuturo — Insolvency 
of Assignor, 

In equity an assignment may be made of money to be subsequently acquired, 
and, if made for a valuable consideration, such an assignment will prevail over the 
claim of the Official Assignee in the event of the assignor becoming insolvent. 

C, as security for advances made by a bank, directed, in writing, the Immi- 
gration Agent to pay the bank all moneys due or to become due to him. The 
bank made advances and received payments from time to time. C. became 
insolvent, and the balance due to him was paid to the Official Assignee. 

Hddf that there had been an equitable assignment which operated on the 
money as it became due, and that the bank were entitled to the balance. 

Holroyd v. Marshall (33 L.J., Ch., 193) followed. 

Motion on behalf of the Commercial Banking Co. of Sydney to 
make absolute an order nisi under s. 100* of The Insolvency Act of 1864, 
calling on the Official Assignee in the insolvent estate of W. J. Costin, 
to shew cause why he should not pay to the applicants the sum of 
i&206 15s. 5d., paid to him by the Immigration Agent, which sum, it 
was alleged, had been assigned to the Bank by Costin. 

The facts appear in the judgment. 

Lilley, A, Q., for the applicants, to move the rule absolute. 

Pring, for the Official and Creditors' Assignees, shewed cause. 

LuTWYCHK, J. In this case an application was made by an order nisi 
obtained by the bank under the 100th section of ^e Insolvency Act of 
1864, for payment of the sum of £206 15s. 5d , which it was contended - 
bad passed to the bank by virtue of an equitable assignment made by 
Costin before his insolvency. Mr. Pring, who appeared for the 
Official and Creditors' Assignees to resist the claim, objected in limine 

*28 Vic, No. 25, s. 100, enacts that "In case of any claim dispute or 
•difference between the official assignee the creditors' assignee and the creditors 
or any such persons or between any persons claiming under a trust deed of com- 
position or arrangement relating to any insolvent's estate or to any money or 
property claimed as part of the estate of any insolvent either party may apply 
to the court and it shall be lawful for the court to determine the same and to 
summon and examine on oath the official or creditors' assignee trustee or any 
other person whomsoever as to any matters and things concerning the insolvency 
or trust estate and to direct such inquiries and give such directions and make 
4such orders relative thereto as shall to the court seem just and expedient and 
to award costs personally or in any other manner against the official or creditors 
assignee trustee or any other person. 
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/^eCosTiN, to the want of jurisdiction in the Court, and argued that the 

Commercial application should have been made to a Court of Equity. But a 

Bankimo Co. op Court sitting in Insolvency exercises a mixed jurisdiction, taking 

cognizance of questions which arise in equity as well as at law, and 

u wye e, . ^\^QYQ jg nothing in the language of the 100th section of the Insolvency 
Act which abridges the powers which have hereto been considered to 
be inherent in such a Court. On the contrary, it would seem, from 
the general and comprehensive terms in which the section is worded, 
that it was the intention of the Legislature to refer every kind of 
dispute between creditors and assignees to the summary jurisdiction 
of the Court, provided the Judge shall think fit to entertain the 
application. And, although cases may arise — one, indeed, has already 
arisen — ^in which the Judge sitting in Insolvency could not interpose, 
for want of that machinery which can be effectively directed by a 
Court of Equity only, yet whenever the facts are clear he can, and I 
think should, do his best to afford the parties interested that cheap 
and speedy remedy which the Legislature manifestly contemplated. 

The facts of the present case are simple enough. On or about 
the 17th July last, the insolvent told Mr. Eobert Gibson, the Manager 
of the bank, that he had money due and coming due to him from the 
Immigration Department of the G-ovemment of the colony, in respect 
of certain contracts entered into by him with the Government. Mr. 
Gibson requested the insolvent to assign such moneys to the bank, as 
a security for the due payment of any moneys which the bank might 
thereafter advance to him ; and told him that unless the bank were 
authorised to receive the moneys from the Immigration Department, 
they would not advance any money. Accordingly, on the 17th July, 
Costin delivered to Mr. Gibson a letter in the following terms :— " To 
John McDonnell, Esq., Immigration Agent. Please pay to the 
Commercial Bank, Brisbane, all moneys now due or to become due to 
me, whose receipt will be a sufficient discharge for same Amount 

now due, £247 12s. lid. 

Wm. Jko Costin." 

The bank subsequently advanced to Costin the sum of £5,032 158., 

and received from the Immigration Agent twous sums of money, 

reducing the claim of the bank against the insolvSMvJorespect of the 

sum thus advanced, to £2,164 9s. 6d. On the lgj|il(||g|(»mber 

following, Costin wrote a letter to the Immigration Agent, pu? 

to countermand the order given to Mr. Gibson, on the 17th Ju 

and after Costin had been adjudged insolvent, the Immigratian Affei 



Vol. L] 



SUPREME COURT REPORTS. 



155 



paid into the hands of the OflGlcial Assignee the sum of £206 ISs. 5d., /?c Costin, 
which had become due to Costin, in respect of his contracts with the Commercial 
Government. ^^^^^^^« ^' ""^ 



Mr. Pring did not go so far as to dispute that the letter of the 
17th July did not operate as an equitable assignment to the bank of 
the choses-in-action designated by the words " moneys to become 
due ;" but he argued that as the sum of £206 15s. 5d. had not been 
reduced into possession by the bank at the date of the insolvency, the 
assignees had a preferable title to the money. As to the first point, 
the leading authority, i?(>tt;r. Dawson (lYeaey, 331,2WhiteandTudor'8 
L. C. in Equity, p. 612), which runs very nearly on all fours with the 
present case, is decisive. The form of the order in Sow v. Dawson 
was as follows : — " Out of the money due to me from Horace Walpole 
out of the Exchequer, and what will he due at Michaelmas, pay to 
Tonson and Conway, value received." But it was held in that case 
that no particular form of words was necessary to create an equitable 
assignment, and that it was enough, if there was an agreement for 
valuable consideration beforehand, to lend money on the faith of being 
satisfied out of a particular fund. It may be inferred, from the form 
in which the suit was brought, the assignees under the commission of 
bankruptcy being the plaintiffs, that the point upon which Mr, Pring 
relied did not arise in that case, as the equitable mortgagees had 
reduced the choses-in-action into their possession before the bank- 
ruptcy. But a recent authority of the highest kind, referred to by 
the learned Attorney-General in the course of his argument for the 
bank (Holroyd v. Marshall^ 88 L. J., Ch., 193), has now laid 
it down as settled law, that although property which may be made 
the subject of an equitable assignment be not in existence at the time 
of its execution, the agreement will operate upon the property as soon 
as it comes into existence. The case was twice argued before the 
House of Lords, Lord Chancellor Westbury and Lords Wensleydale 
and Chelmsford being the law lords present during the second 
argument, and the House reversed the judgment of Lord Chancellor 
Campbell, Lord Wensleydale changing the opinion which he had 
formed during the first argument, and acquiescing in the opinions 
expressed by Lords Westbury and Chelmsford. The decision is 
remarkable as well as important, from every point of view, and the 

^|^;!saBWilt is that the order nisi must be made absolute, but, under the 

1 7tli Ji^^^tances, without costs. 

atian Agent 
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POLLOCK V, MACKENZIE. 

Contract — Sale of cattle — Delivery — Time of Payment — Promissory 
note — Credit — Damayesfor breach. 

By an agreement, dated 15th August, 1865, the defendant agreed to sell, and 
the plaintiff to buy, 1,200 head of cattle, £4 per head for bullocks, and £3 for 
cows, the cattle to be delivered at G, approval being taken on the station in 
monthly drafts of 100 head, more or less, delivery to commence early in December, 
1865, on a day to be agreed upon, and to continue over twelve months, payment 
to be made by approved endorsed bills at three months, dated from the day of 
delivery. 

As plaintiff did not give defendant an approved indorsed bill when demanded 
on 15th February, defendant refused to deliver any more cattle. 

A draft of 100 were delivered on the 4th February, and payment made for the 
same on 22nd February. 

Upon an action for breach of the agreement, Lutwyche, J. , directed the jury 
that payment was to be made at O ; that payment and delivery were not concurrent 
acts; that delivery was to precede payment; that payment was to be made to 
defendant, wherever he happened to be, or his authorised agent, and that the 
time of payment was three months after delivery at G. 

Heldf that the defendant was not entitled to avoid the contract, and that 
the plaintiff was entitled to damages, including his expenses incurred in going 
for delivery which was refused. 

Held, also, that where an agreement is made that a bill at a certain date 
should be given in payment for goods, that agreement operates as a giving of 
credit, and debars the seller from suing for goods sold and delivered before the 
period when the bill, if given, would have become due. 

Application on behalf of defendant to make absolute a rule nisi^ 
pursuant to leave reserved at the trial of an action for damages for 
breach of contract, to have the verdict entered for the defendant or 
for a reduction of damages, which had been assessed at £165. 

The facts appear in the head note and the judgment. 

Lilley, A. G., for the defendant, contended that there was a breach 
of the contract which entitled the defendant to rescind, ( Withers v. 
Beynolds, 2 B. & Ad. 882). 

Priny, for the plaintifB, showed cause and cited Boorman v. Nash^ 
(9 B. & C. 145). 

C. A. V. 
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10th October. 

Cockle, C. J., delivered the judgment of the Court as follows : — 
Bj agreement dated 15th August, 1865, the defendant agreed to 
sell, and the plaintiff to buy, "1,200 head of fat cattle, more or less, 
consisting of bullocks and cows, for the sum of four pounds (£4) per 
head for bullocks and three pounds (£3) per head for cows.- These 
cattle to be delivered at Colinton, approval being taken on the station, 
in monthly drafts of 100 head, more or less ; delivery to commence 
early in December, 1865, on a day to be agreed upon, and to continue 
over twelve months ; payment to be made by approved endorsed bills 
at three months, dated from day of delivery." The learned Judge 
directed the jury "that payment was not to be made at Colinton; that 
payment and delivery were not concurrent acts ; that delivery was to 
precede payment ; that payment was to be made to defendant wher- 
ever he happened to be, or his authorised agent ; and that the time of 
payment was three months after delivery at Colinton." By consent 
" station " was taken to mean the defendant's station. A verdict having 
been found for the plaintiff, the Attorney- General, pursuant to leave 
reserved by Mr. Justice Lutwyche, before whom the case was tried, 
moved for and obtained a rule nisi to enter a verdict for the plaintiff, 
or to reduce the damages. The grounds of the rule were : that the above 
direction was wrong, and that there was a misdirection as to, and a wrong 
assessment of, damages. The objection to the amount of damages w«ia 
that it included the expenses incurred by the plaintiff in going to the 
station to obtain delivery of a draft of cattle, delivery of which was 
refused. These expenses are mentioned as special damage in the 
declaration, and we shall not disturb the verdict in this respect. 
Moreover, we think the above direction was right. Mr. Justice 
Lutwyche said that the conclusion at which he had arrived in 
reference to the true construction of this contract between the parties 
is fortified by several authorities not referred to at the bar during the 
argument. The Attorney- General cited Withers v. Reynolds (2 B. & 
Ad., 882) to show that payment was a condition, and that non-com- 
pliance with that condition entitled the defendant to refuse any 
further delivery of cattle. But in Withers v. Reynolds the Court held 
that each load of straw was to be paid for on delivery, and that the 
defendant clearly did not contemplate giving credit. On the other 
hand the cases of Mussen v. Price (4 East. 147), Frice v, Nixon 
(5 Taunt. 338), Helps v, Winterbottom (2 B. & Ad. 431), and 
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Pollock 

V, 

Mackenzie. 

Cockle, C.J. 
Lutwyche, J. 



Faul V. Dod (2 C. B., 800) fully established the principle that where 
an agreement is made that a bill at a certain date shall be given, it 
operates as a giving of credit, and debars the seller from suing for 
goods sold and delivered before the period when the bill, if given, 
would have become due. The defendant in this case might have 
maintained an action for a breach of the special condition to deliver 
an approved indorsed bill for the second draft of cattle; but it is 
difficult to believe that a jury would have awarded him more than 
nominal damages, as he was paid in cash three or four days after the 
breach of contract complained of by him. The result of our opinion 
is the discharge of the rule with costs. 

Solicitor for plaintiff : Doyle, 

Solicitor for defendant : Browne, 
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Iw Equity. 
In re THE BANK OF QUEENSLAND LIMITED. 

Company — Winding up — 'Foreign creditors — Right to share in 1867. 

, 8th, 25th Feb, 
assets. 

In the winding up of a company in Queensland a decree was made that ^ ' * 

creditors in England were entitled to share with creditors in Queensland in 
the distribution of assets realised in Queensland. 

Application by James Cairns, the provisional official liquidator 
of the Bank of Queensland Limited, for a decree in the nature of a 
declaration as to the right of creditors in England to share with 
creditors in Queensland in the distribution of assets realized in 
winding up the Bank in Queensland. 

All the facts appear in the judgment. 

C. A. V. 

25th February, 1867. 

Ltjtwyche, J. This was an application made by James Cairns, 
the provisional official liquidator of the Bank of Queensland, on 
the 8th Pebruary, instant. On that occasion he was appointed 
the official liquidator of the bank, and under the provisions of 
The Winding up Companies Act, the Court was prayed to make 
a decree in the nature of a declaration, with respect to the right 
of English creditors to share with Queensland creditors in the 
distribution of assets realized in Queensland. If I exclude the 
English creditors from participation in such assets they may, 
perhaps, have no remedy. The Court has no means to ascertain 
that there are any assets in England; and, if excluded from the benefit 
of the assets in Queensland, the English creditors may be completely 
deprived of any remedy. I must admit the English creditors to prove 
equally with those in Queensland. The Queensland creditors will not 
be damnified ; they will be able to prove if any assets are realised 
in England, and if assets sufficient are not realised to pay t;liem in 
full, they may institute proceedings against the shareholders as 
contributories. 

The decree will be made in accordance with that view of 
the case. 
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Iv Equity. 
CHAMBERS v. BONAE. 

1867. Beal Froperiy Act of J861 (25 Vic, No. 14), s. 33— Sale hy sherif 
' — Non -production of certificate of title — Vesting order. 

! — '- — '- When the vendee of land under the Real Property Act cannot produce the 

certificate of title a vesting order will be refused. 

Petition for a vesting order. 

Certain land under tlie Real Property Act had been sold 
by the sherifE, under an execution, and purchased by the petitioner. 
The vendee did not, however, produce the certificate of title for the 
land, in respect of which he now sought a vesting order. 

Lilley, A, G., tor the petitioner. 

Cockle, C. J. Such orders have been made, and I believe 
on more than one occasion. The present differs from any preceding 
case in this, that it appears that the vendee is unable to produce 
the certificate of title delivered under section thirty-three of the 
Seal Property Act. It seemed to me when the application was 
made that the objection was fatal, and that I could not make the 
vesting order without pre-judging the important question of the 
validity of equitable mortgages of a registered proprietor's estate. 

Before coming to a conclusion I thought it right to ascertain 
the, view taken by Mr. Justice Lutwyche on this point, and I find 
that my learned colleague considers such mortgages valid. Ee- 
membering that the present is an ea parte application, and that other 
equities may have arisen, I must refuse the order. 
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In re BEATJCHAMP, Ux parte KEANE. 

Meal Property Act of 1861 (25 Vic., No. 14)—Bemoval of caveat— ^^* 
Costa against caveator — Public Officer. 

An Official Assignee, who lodged a caveat against dealing with land under the jf. ' JL 

Real Property Act, and allowed such a caveat to remain on the Register after he 
had parted with his interest in the land, was ordered to pay the costs of an 
application to remove the caveat. 

No one but the person who lodges a caveat can withdraw it. 

APPLTCA-Tioir by Thomas Keane for an order directing William 
Pickering, Official Assignee, to show cause why he should not withdraw 
a caveat lodged by him on certain lands standing in the name of the * 
applicant. 

All the necessary facts appear in the judgment. 

LuTWTCHE, J. During vacation an application was made to me 
in chambers, calling upon William Pickering, Esquire, Official 
Assignee in the insolvent estate of Charles Beauchamp, to show 
cause why the caveat lodged by him in the office of the Registrar- 
Gheneral, forbidding dealing with the land described in the Certificate 
of Title, No. 8033, Yol. 68, Eolio 63, standing in the name of Thomas 
Keane, should not be ordered to be withdrawn from the records of 
the office of the Registrar-Qeneral ; and why the said William 
Pickering should not pay the costs of the application. Upon the 
hearing of the application I made the order absolute for the with- 
drawal of the caveat, but reserved, for further consideration, the 
question of costs. As a rule, courts are always unwilling to grant 
costs against a public officer in the execution of his duty ; ' but 
circumstances sometimes arise in certain cases in which this rule is 
departed from, and the present case is one of this nature. It appears 
from the affidavits that Mr. Pickering, as Official Assignee of the 
estate of Charles Beauchamp, sold all his right, title, and interest, as 
such Official Assignee, to a purchaser after he had lodged the caveat 
referred to in the application. So late back as October last he 
declined to accede to an application made by Keane and Powles, to 
withdraw the caveat on the ground that he was not the person to 

K 
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In re Cbibb, whom such an application should be made, but the purchaser. This, 
Ex parte Csibb. though an honest opinion, was a mistaken view of the law. No one 

but the person who lodged the caveat can withdraw it. This was 
pointed out to Mr. Pickering by Messrs. Keane and Eowles, but he 
declined to receive their advice. I am sorry, therefore, that I have 
no alternative but to award to Thomas Keane, a trustee for Marian 
Beauchamp, the costs of, and occasioned by, this application; and 
would have this act as a guide to Official Assignees as to the con- 
sequences of allowing a caveat to remain on a title after he has parted 
with all his right in the estate. 



1867. 

9th September, 

2l>it October. 



Lutwj/cJie, J, 



In re CEIBB, Hx parte CEIBB. 

Insolvenoy Act of 1864 (28 Vic.y No. 25) 8. 129 — Deed of composition — 
Stay of proceedings — Secured creditors — Majority of creditors. 

In ascertaining whether a deed of composition has been executed by a 
majority of creditors, all the creditors must be taken into account, whether or 
not they have security for their claims, and, in the case of secured creditors, to 
the full amount of their claims. 

Application by Benjamin Cribb,a creditor, for stay of proceedings 
in the insolvency of Robert Cribb. 

The facts and arguments appear in the judgment. 

Blake, for Benjamin Cribb, the creditor nominated by the 
meeting in support of the application. 

Lilley, Q. 0., to oppose. 

C. A. V. 

21st October, 1867. 

LuTWYCHE, J. The Official Assignee of Robert Cribb's estate 
reported to the Court on 4tk September last that, at a meeting of 
creditors duly convened and constituted according to s. 166 of The 
Insolvency Act of 1864^ it was resolved that the estate should be 
wound up under a deed of composition, providing for the payment of 
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half-a-crown to all the unsecured creditors ; and that the secured ^^ ^^ Ceibb, 

creditors should be paid according to their securities. Twenty-eight 

creditors, whose debts amounted in the aggregate to £25,187 5s 4d., Lutwyche, J. 
voted for the resolution ; and four creditors, with debts amounting to 
£5,052 lis. 6d., voted against it. In the majority were four secured 
creditors, whose debts amounted in all to £17,711. The con- 
sideration of the report was adjourned until the following Monday, 
September 9th, when Mr. Blake applied to the Court on behalf of 
Mr. Benjamin Cribb, the creditor nominated for that purpose by the 
meeting, to stay the proceedings in the insolvency. The application 
was opposed by Mr. Lilley, on the ground that the four secured 
creditors who had voted with the majority were only entitled to vote 
in respect of the balance of their debts after deducting the value of 
their securities ; and, secondly, that the terms of the proposed com- 
position were neither reasonable nor calculated to benefit the general 
body of creditors. In support of the first objection, Mr. Lilley urged 
that the Bankruptcy Act^ now in force in England (24 & 25 Vic 
c. 134), contains no section corresponding to s. 129 of our Colonial 
Act, which, he contended, is in t^rms similar to s. 244 (nr»w 
repealed) of the Imperial Act, 12 & 13 Vic. c. 106. But a com- 
parison of the two sections seems to show not only that they are not 
similar in their terms, but that they were enacted diverse intuitu. 
S. 129 of the Act of 1864 contemplates a proof by a secured creditor 
of the unsecured balance of his debt, as a condition precedent to his 
receipt of dividends with the other creditors in the estate, and is quite 
consistent with holding that, under ss. 166 and 167 of the same Act, 
the secured creditors shall have a vote proportionately to the full 
amount of their debts, in determining whether they will dispense with 
the machinery at the command of the Court, and wind up the estate 
under a deed of arrangement. The main question, thei^, is whether I 
shall be justified in so holding; and it seems to me that as the 
authorities stand at present, that question is placed beyond the pale 
of discussion. The decision of the Lords Justices in Ex parte 
Oodden, In re Shettle (32 L. J., Bank. 37), followed by the Court of 
Common Fleas m Turquandv, Mos8 (33 L. J., C. F. 355), and again ; 

by the Court of Exchequer, confirmed on appeal by the Court of 
Exchequer Chamber, in Whittaker v, Lowe (35 L. J., Ex. 44), 
determines that the full amount of a secured creditor's debt must be 
taken into account in circumstances of this kind. It is true that 
some obiter dicta are attributed to Lord Chancellor Westbury, which 
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In re Cbibb, favour Mr. Lilley's line of argument, and in Be Stark (35 L. J., Bank. 
X p are bb. ^gj^ Lord Chancellor Cranwortli went so far as to say that he thought 
Lntwyche, J. the opinions expressed by Lord "Westbury were more consistent with 

reason and good sense than the decisions of the Court before referred 
to ; but he did not venture to overrule the authority of the Exchequer 
Chamber. Mr. Lilley's first objection, then, to the application being 
disposed of, I have only to consider whether the terms of the pro- 
posed deed of arrangement are reasonable, and calculated to benefit 
the general body of the creditors, and, seeing that the resolution 
has been agreed to by twenty-eight out of thirty-two creditors, I 
. think I must find so. As was well observed by Mr. Blake in the 
course of his argument, the fact is proved in the best way possible, 
because the resolution was passed by the general body of the creditors^ 
who may be fairly be presumed not to have assented to anything that 
was unreasonable, or not calculated to advance their interests ; and it 
seems, from authorities cited at p. 746 of Smith's Mercantile Law 
(Edition 1865), that the inclination of the courts at home is to throw 
the burden of proof to the contrary on the dissentient creditors. 1^ 
therefore, confirm the resolution, and order that the proceedings in 
the insolvency be stayed for one calendar month from the present 
date. 
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[In Bakco]. 

COMMEECIAL BANKINQ COMPANY OF SYDNEY v. 

BOLGER. 

Promissory note— Stamp Duties Act of 1866 (30 Vic, No. 14), ss. 8, 18 ^^7. 

- Unstamped instrument- Plea. ';'' fl""^- 

A plea to an action on a promissory note that the note was not stamped at r.utyn/che J 
the time of making nor at any time prior to the commencement of the action, is * 

bad. 

Dbmubbeb in an action on a promissory note for £300 to 
defendant's plea that the said note was not stamped at the time of 
making, nor at any time before the action was brought. 

The note was made by the defendant and indorsed to the 
plaintiffs. 

Pring, A, G., Lilley, Q, C, and Blake, for the plaintiffs, in 
support of the demurrer. 

Griffith for the defendant. 

Pring, A. G,: This defence cannot be raised by plea. The 
objection must be taken at the trial when the document is tendered. 
The non-stamping did not affect the validity of the contract. Section 18 
of 30 Vic, No. 14 uses the word "until" and not " unless." Section 8 
refers to a penalty. Ss. 10, 14 to the "holder" of a note. {^Bradley; 
V, Bardsley (14 M. & W. 873); Lazarus v. Cowie (2 Q. B. 459); 
J)awson V, MacDonald (2 M. & W. 26); Leroux v. Brown (12 C. B. 
801); Canning V. Brown (6 N. S. W.E. (L.) 169); Semplev, Nicholson 
(4 II. & N. 298) ; 31 Geo. Ill, c. 25, s. 19 ; 37 Geo. Ill, c. 136, s. 8 ; 
55 Geo. Ill, c.^84 s. 8 ; and 3&4 Wm. IV, c. 97, s. 17 were referred to]. 

Griffith : Section 8 inflicts a penalty, and operates as a prohibition 
against payment. The plea was "illegality," which must be 
pleaded. Section 18 does not apply to promissory notes. 

He cited Hay ward v. Smith (4 Bing.,N. C. 684); Foster v. Taylor 
(5 B. & A. 887, 1 Smith, L. C. 331) ; Bitchie v. Smith (6 C. B. 462); 
Bensley v. Bignold (5 B. & A. 335); Wright v, Riley (Peake 173); 
Nixon V, Albion Marine Insurance Co, (L. E. 2 Ex. 338 ; 36 L. J., 
Ex.180). 
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Commercial 
Banking 

Company of 

Sydney. 

r. 

BOLGEB. 

Cockle, C.J. 
Lntwyche, J. 



"Bring ^ ^. G^., in reply, referred to Chitty's Contracts, (7tli Edition) 
623-4 ; Bailey v. HarriB (12 Q. B. 905) ; Smith v, Mawhood 
(14 M. & W. 452); Field v. Woods (7 A. & E. 114). 
C. A. V. 

6th Dec, 1867. 

Cockle, C. J. All that we have to decide is whether the 
defence arising under s. 8 of ITie Stamp Act can be pleaded or not. 
Section 18 was referred to by both sides as bearing upon the action. It 
was contended by Mr. Q-riffith, in support of the plea, that it was 
not meant to apply to a promissory note, but only to deeds or 
instruments under seal. But if it did not apply to a promissory 
note, how would the matter stand ? Section 8 renders it penal for 
any one to issue, or cause to be issued, or pay, or cause to be paid, 
any unstamped promissory note, but it does not declare that the 
contract thereby created shall be void. Another section of the 
same Act (s. 10) enables the holder of a promissory note to affix 
a stamp to it after it has been issued, thus showing that an 
unstamped note is not in itself yoid. Further, the 23rd section 
provides that upon production of the document at any trial it 
may be received in evidence without a stamp, provided the amount 
due were paid to the officer of the Court. With these sections 
before me, I think it is impossible that such a notion can be 
entertained, that the contract incurred by the signing of a promissory 
note can be declared void for the want of a stamp. Mr. Griffith 
has a right to avail himself of s. 18, and say that the note might 
be an instrument within the meaning of the section, and consequently 
could not be pleaded, or given in evidence, or available in law, or 
in equity, until it has been duly stamped. Supposing the note 
to have been duly stamped, I should probably not set aside the 
declaration, but order it to be amended, in order to meet the 
day upon which the stamp was affixed. The provision that it 
shall not be given in evidence until it is duly stamped appears 
to negative the notion that the contract was made void by the 
absence of a stamp. I do not wish to go minutely into the meaniiif^ 
of the words " good or available at law or in equity," because the 
expression " shall not be given in evidence," in the same sentence, 
shews that the contract could hardly be void ab initio. The plea is 
immaterial. Judgment will therefore go for the plaintiff. 

Ltitwtciie, J. concurred. 
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In re CAMERON'S WILL. 

Will — Prohate-^Presumption of death at sea, 1867. 

Probate of the will of a passenger by a ship which took fire and was ' 

abandoned was granted, evidence being given of the facts that a fruitless search CocMe, C. J. 
had been made for two years and eight months for the passengers. 

Application for a grant of probate of the will of Maria Cameron. 

Blake for the executors. 

From the affidavits it appeared that Maria Cameron was a 
passenger by the ship Fiety Star from Brisbane to England. The 
ship took fire on April 19th, 1865, and was abandoned by the 
passengers, among whom was the deceased, who left with the 
crew in four boats. The weather was boisterous when they left, 
and the deponent had no doubt that they perished in the storm. 
Search had been made for the missing boats, but nothing had been 
heard of them. Two jears and eight months had elapsed, and it was 
believed that if any survivors existed some trace of them would have 
been found. 

In the goods of Norris (1 Sw. & T. 6); In the goods of Main 
(lb. 11) ; In the goods of Bishop (lb. 303), were cited. 

Cockle, J. granted probate limited to testatrix's separate estate. 
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In re HA8SALL AND OGG, Ua parte HUGHES. 

1867. Insolvency Act of 1864 {28 Vie. No. S6) e. 126— Proof of deht— 

nth December. Lease— Claim for rent. 

Lutwyehe, J . g^ 128 of the Intolvency Act qf 1864 refers only to cases where rent is due 

and a right to distrain exists. 

Application on behalf of Eobert Little, as attorney for Henry 
Hughes, to move absolute an order nisi calling upon Thomas Skinner, 
Kobert Sparrow, ai}d James Gibson, trustees in the assigned estate of 
Hassall & Ogg, to show cause why the applicant should not be allowed 
to prove in the estate for the sum of £80 19s. 8d., being in lieu of 
rent from 1st April, 1867 (the last time to which rent had been paid 
prior to the assignment), to the date of the assignment, namely, the 
26th June, 1867. 

On the 21st November, 1860, Little, as agent for Henry Hughes, 
let to H. Buckley and H. Y. Hassall a store in Ipswich for five years, 
at the rate of £130 per annum, payable half-yearly, on 1st April and 
1st October in every year. Buckley & Hassall took possession. 
Some time after entering into possession Buckley & Hassall dissolved 
partnership, and the firm became that of Hassall & Ogg. In the 
latter end of 1862 the firm of Hassall & Ogg represented that they 
required certain additions, and proposed to make them themselves if 
Mr. Little would give them an extension of lease, to which Mr. Little 
agi*eed. On 16th January, 1863, Hassall & Ogg addressed a letter to 
Mr. Little, reminding him of his promise to extend the term of lease 
for five years from 1st August, 1862. Mr. Little replied confirming 
his former promise. No fresh lease was entered into, but Messrs. 
Hassall & Ogg continued in possession until 1st April, 1867. Upon 
7th September, 1866, Messrs. Hassall & Ogg wrote to ]^lr. Little, 
offering a reduced rent for the premises, and stating that '' the term 
of their lease would be up next month," to which letter Mr. Little 
replied on 3rd October, 1866, pointing out that it would not expire 
until the 30th September, 1867. On 28th March, 1867, Messrs. 
Hassall & Ogg wrote to Mr. Little, informing him that they had 
vacated the premises. On 26th June, 1867, Hassall & Ogg assigned 
their estate for the benefit of their creditors to Thomas Skinner, 
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Robert Sparrow, and James Gibson, as trustees for their creditors, /« »'« 

1 ' I ^ it ^ » 'jii iA xjASSALL and 

who now resisted the claim against the estate. 0»g. 

Lilletf, Q. C.f in support of the order nisi, contended that Hassall Ex parte 
and Ogg, by paying the rent, had incurred the liability on the original Hughes. 
lease, and that they were liable for rent due pro tanto between Lutwyche, J. 
1st April and the date of assignment. This should be allowed as a 
prefereut claim. At any rate the claim must be allowed as- a con- 
current one for use and occupation. It was a tenancy from year to 
year. 

Blake, for the trustees, submitted that the amount could not be 
recovered, as the section providing for the recovery of rent did not 
apply to broken periods of time, but only to cases in which rent 
was due, and the right to distrain existed. Here such a right did 
not exist. 

Lutwyche, J. I am of opinion that, as the landlord could not have 
recovered his money as rent at the time of the assignment, he can 
not rank as a pref erent, but only as a concurrent, creditor. The letter 
of the Act cleady refers only to those landlords who have a right to 
distrain, and, as the section created an exceptional case, I cannot 
authorise the extending of the operation of the statute beyond its strict 
and literal interpretation. An order will be made that the amount 
claimed be ranked among the concurrent claims. Costs will be allowed 
out of the estate. 
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1867. 
11th December. 
16th Decembei . 

Lviwychey J, 



In re FORSYTH & CO., Eof parte PETSIE AND OTHERS. 

Loan by building society to a shareholder — Insolvency of shareholder— 
Bight of society to prove in estate, 

A Building Society ftdvanced money to one of its shareholders, who 
subsequently assigned his estate. 

Heldf that the Society, having dealt with the insolvent as an intending 
freeholder, and not in the ordinary course of business, could not compete with 
the creditors of the shareholder, and a claim to prove for the balance of the cash 
advanced was disallowed. 

Application by R. S. Warry, J. Petrie, and G. Edmondstone, 
trustees of the Queensland Building Society, to make absolute an order 
nisi calling upon the trustees of John Forsyth & Co. to show cause why 
the applicants should not be allowed to rank as creditors in the estate of 
Forsyth & Co. for the sum of £212 Is. 4d.,and why the sum of £53 Os.4d., 
being a dividend of five shillings in the pound, should not be paid to 
the trustees of the said Building Society. 

Forsyth, who assigned his estate for the benefit of his creditors on 
11th October,1867, had borrowed, on the security of his shares, £500, and 
given a mortgage of freehold property which had been Valued at £100. 
The instalments had been duly paid up to the date of the assignment. 
The trustees of the Building Society claimed against Forsyth for 
money due in instalments and interest up to the date when the security 
would terminate, if carried on according to the rules. 

Blake to move the order absolute. 

Lilleyy Q. C, to show cause. The Society has not been properly 
registered. It was registered under the Friendly Societies Act, 17 
Yic, No. 26, s. 1, whereas it was merely a partnership. It ought to 
have been registered under the Building Societies Act, 11 Vic, No. 10. 
The trustees of the Building Society could only prove after payment 
in full of all the other creditors. (Dixon's Partnership, p. 209 ; £^ 
parte Harris 2 Y. & B. 429 ; 1 Eose 437). 

Blake, in reply, cited Lindley on Partnership, p. 996. 

C. A. V. 
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16th December, 1867. 
LuTWTCHB, J. This was a case in which John Forsyth was 



In re 



carrying on business as John Forsyth & Co. The Queensland Building Forsyth & Co. 
Society claimed to prove for a debt due to them for the balance of cash pjtbik and 
advanced, £500. With reference to the first point raised by Mr. Lilley, Others. 
that the Society had not been duly registered, I have not formed any Lutwyche, J. 
opinion, as the case has not been duly argued on both sides ; and, under 
the view I take upon another point, it is highly improbable that it will 
ever arise in practice. 

With reference to the third point of Mr. Lilley's argument, 
that the trustees could only prove against Forsyth after payment 
in full of the other creditors, Mr. Blake did not dispute that fact, 
but said that it was controlled by an exception " that if one of the two 
firms, carrying on distinct trades, becomes the creditor of the other in 
the ordinary way of their trade, the creditor firm may prove against 
the joint estate of the debtor firm, in competition with its other joint 
creditors, although one or more persons may be partners in both firms." 
But there is a question whether the rule applies to the circumstances 
of this case. There are two considerations involved. The first is, 
whether the Queensland Building Society is a trading firm, and nlso, 
whether the debt was contracted by a debtor in the ordinary course of 
business. Mr. Blake seemed fully alive to this point when he 
instanced a recent case as illustrating the exception urged in his 
argument. With reference to the point whether the Queensland 
Building Society was a trading firm, and also, whether the debt was 
contracted by a debtor in the ordinary way of business — all traders must 
carrv on business with all the world who choose to deal with them for 
the commodities they may vend. The object in this Society is to enable 
shareholders to purchase freeholds or profitable interests in land. In 
the Society the general body of the partners lend only to individual 
shareholders. But, apart from this objection, assuming that this 
^Society is a trading association, this loan could not be alleged to be a 
transaction in the ordinary way of business {Ex parte Sillitoe, 1 (J. & 
J. 374 ; Ua; parte Williams, 3 M. D. & Q. 433). In the latter 
case two of the members of an iron company carried on a distinct 
trade as bankers, but were not the ordinary bankers of the company. 
They made advances at interest to the company for the purpose of 
relieving it when in a state of dif&culty and pressure, without taking 
or asking for any security, leading to the inference that these 
advances would not have been made if the bankers had not been 
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Othebs. 
Lutwyche, J. 



/wre partners in the iron company. The company became bankrupt. 

oR^TH o., rpjj^ Court, per Knight Bruce, V. C, quoting Ex parte Sillitoe, 
Petbie akd held that the advances, though made in fact by the bankers, were not, 
consequently, dealing between trade and trflde, giving a right of proof 
against the estate of the company — the use of the facilities afforded 
by a trade not being necessarily a use of them in a trade itself. In 
this case it was admitted that Forsyth was a griper ; he traded under 
the name and style of Eorsyth & Co. Supposing, for a moment, that 
the firm had been Forsyth & Fox. Mr. Blake contended that they 
could only go against the separate estate of Forsyth alone. How 
could they now come into competition with the creditors of Forsyth 
& Co.? They would be unable to do so, had such a firm of Forsyth 
& Fox existed, because this was clearly a transaction in which Forsyth 
was concerned, not as a draper in the way of his trade, but iu a 
relation to the Friendly Society which enabled him to purchase free- 
hold. This, certainly, was a high and praiseworthy ambition ; but, like 
many others, it was " but only a^ vaidting ambition which overleaps 
itself and falls on the other side." The Building Society dealt with 
Forsyth as an intending freeholder, not as a draper ; they, therefore, 
could not come into competition with the creditors of Forsyth & Co. 
The claim is disallowed with costs. 
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In re McLEOD. 



Beal Property Act of 1861 (25 Vic, No, 14), s.s. 30, 44, 82, 87, 100-- t^^ Bavqo^ 



1867. 



28 Vie., No, 25, «. 88 — Caveat by Official Aasiynee of insolvent ^^^ Novimber 



against sale of property of insolvents tvffe — Life interest of 
husband — Fraud — Address of caveator. 

Where land under the Real Property Act is registered in the name of a 
married woman, the husband has a life interest in the rents and profits, and the 
land cannot be transferred without his concurrence. 

Where a husband transfers land to his wife before insolvency, the registration 
of the wife as proprietor is fraudulent and void as against the Official. Assignee, 
who may lodge a caveat against the sale of such land. 

SuMMOKS on behalf of Alexandrina Simpson McLeod, wife of 
James Alexander John McLeod, of Bowen, insolvent, calling upon 
Alexander Baff, Official Assignee, to show cause why a caveat, for- 
bidding the sale of certain land, the property of the said Alexandrina 
Simpson McLeod, should not be withdrawn. 

Harding, for Eaff, raised a preliminary objection that the 
summons in chambers had been taken out by an attorney of a married 
woman, no husband or next friend being mentioned. 

Lilley, Q. G. : The husband had no interest, and was represented 
by the Official Assignee who lodged the caveat. Under s. 99 of the 
Real Property Act of 1861, the wife was the only person who could 
take out the summons. 

Leave to amend was given upon the applicant undertaking to 
make the proceedings regular, and pay the costs of the amendment. 

Lilley, Q. O, : The address of Mr. Kaff is not given as required 
by sections 99, 100. EafP had no interest ; Mrs. McLeod holds the 
land absolutely. 

Harding: S. 102 provides a shorter mode of cancelling the 
caveat. The lands were conveyeil after coverture, and paid by notes 
indorsed by McLeod, and proved against the joint estate. Section 17 
preserves " dower." By s. 44 the policy of the Act was paramount. 

Counsel referred to Robertson v. Norris (11 Q. B., 917, 
IGifE., 428) ; Smith's Compendium, 1083; Bright's Husband and Wife, 
p. 113; Insolvency Act of 1864, s. 88; Michell v. Hughes (6 Bing., 
689); Real Property Act of 1861, (25 Yic, No. 14), ss. 1, 29, 80, 
31, 82, 87, Williams on Eeal Property, 207. 

C. A. Y. 



1868. 
6th March. 

Cockle, C, J. 
Lutwyche, J. 
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6tli March, 1868. 

In re McLbod. Cocele, C. J. It is clear on the face of the proceedings before 

Cockle C.J. ^^® Court, that the husband had a life interest in the lands against 
Lutwyche, J, ^hich the caveat has been lodged, and the Court is unable to deprive 

him of that interest. The summons must be discharged. 

Lutwyche, J. The summons sets out four grounds for the with- 
drawal of the caveat by the Official Assignee, but they resolve themselves 
into two, the first of which is that the caveat does not, as required by s. 
100 of the Beal Property Act of 1861, state the address of Alexander 
Baff, by whom the caveat was lodged. The caveat says *' my address 
in the colony, as underwritten, is Alexander RafF, Official Assignee." 
There can be no doubt that any notice forwarded to him through the 
Post Office with such an address would come to his hand in due course. 
There are only two Official Assignees ; and it was not even pretended 
during the argument that Mrs. McLeod did not know who Mr. EaS 
was, or where he was to be found. The second ground amounts to 
this: — ^That Alexandrina Simpson McLeod is the registered proprietor 
of the land, and that, consequently, under the provisions of 8.44 of the 
Act, her title is paramount to that of every one else. Without adverting 
to other reasons which induce me to think it would be unsafe to adopt 
this view, I think the question may be disposed of on the short 
ground of fraud. Section 44 excepts ^^ fraud " in express terms, and I am 
of opinion that the registration of a married woman's name as the 
proprietor is fraud in law upon the husband. A conveyance to her 
would be good until his disagreement, but she acquires no right to 
transfer the land so conveyed without the concurrence of her husband. 
Asa rule the husband is entitled to the rents and profits of the land 
during his lifetime, and in the present case it is sworn without contra- 
diction that Mr. McLeod, before his insolvency, had a life interest in 
the land. The registration of Mrs. McLeod as proprietor, as if she 
were a. feme sole, appears to me to have been fraudulent. The 
summons must be discharged with costs.* 

* But see now the Married Women's Property Act, 1890 (54 Vic, No. 9). 
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In re FRASEE, Ex parte THE TOOWOOMBA LAND 

COMPANY. 

Ment not due — Insolvency Act of 1864 — Proof of debt — Pref event [In Insolvency]. 

claim — Concurrent claim — (28 Vic,, N^o. 25) e, 126, 18^« 

22nd Jantuiry, 
Where rent is payable quarterly, the landlord cannot prove a debt for rent 

pro tanto as a preferent claim. LtUtcyche, t/. 

Be Ifaasell tk Ogg, Ex paHe Hughes (ante p. 168)» followed. " 

MoTiOK to admit proof of debt. 

On October 9th, 1865, the Toowoomba Land Company, Limited, 
became the purchasers of the Queensland Arms Hotel, which was 
then nnder lease to William Eraser, the insolvent, for a period 
of five years, which lease was to expire on the 1st of July, 1867, 
at an annual rental of £262, payable quarterly. On the 15th November, 
1865, the Company agreed to erect a billiard room at an additional 
rent of 20 per cent, per annum upon the cost of the erection. The 
billiard room cost £270, making the annual payment upon that £54 
This, with the rent of the premises, was- paid until the Ist of July. 
1867. Eraser held over until the 2 Ist of September, 1867, the date, 
of hiff adjudication. 

The Company now sought to prove as a preferent claim for 
rent due during the period from the 1st July, to the 21st September, 
1867. 

Harding^ for the Toowoomba Land Company, Limited, moved 
the admission of the proof of debt as a preferent claim. 

LvTWYCHE, J. As I decided in a previous case. In re Haaaell 
^ Oyy, ex parte Hughes y (ante p. 168), the rent being paid quarterly, 
and the landlord being unable to recover the rent due at the date of 
the adjudication, I cannot allow the claim as preferent. I therefore 
allow it only as a concurrent claim. 
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E. V. GEIPPIN (No 1). 

1868. Criminal law — Murder — Evidence — Other felonies — Admisihility of 

mhMay. motive—Bes gestae, 

tockie, C. •/. Qjj ^jj^ ^^^ ^£ ^ prisoner for murder, evidence is admissible of other 

Lutf cyche, J, felonies committed by him where they prove a motive for the commission of the 

crime or form part of the re$ gestae. 

Cbowk case reserved by Lutwyche, J., at the Bockhampton 
Assizes, held on March I6th, 1868. 

The prisoner, Thomas John G-riffin, was indicted for the 
wilful murder of John Power and Patrick Cahill, at the Mackenzie 
Eiver, on the 6th November, 1867. At the trial, the Attorney-General, 
who prosecuted on behalf of the Oown, in opening the case, stated that 
the prisoner, who had been Police Magistrate and G-old Commissioner 
at Clermont, had receired in that capacity from certain Chinamen 
various sums of money, amounting to £252, to be forwarded to 
Kockhampton; that he arrived in Eockhampton on the 19th of 
October, 1867, and was immediately applied to by the Chinamen, 
and by others on their behalf, for the money, but did not pay them then ; 
that the deceased troopers were, on the 29th October, members 
of the Clermont gold escort ; that on Tuesday, 29tli October, the 
prisoner sent Power, one of the deceased, from the camp, about 
four miles from Eockhampton, to the bank for certain money to 
be conveyed to Clermont, and that Power received from the bank 
four parcels, each containing 1,000 £1 notes ; that Power returned 
to the camp the same evening without any money or parcels ; that 
prisoner obtained the money from Power when he got out 
of, town, and that the money remained in his possession till "Friday 
the 1st of November ; that on "Wednesday the 30th October, he 
met the Chinamen . before referred to at the Club in Kock- 
hampton, and repaid them the money he had received from them at 
Clermont in £1 notes which had been among those delivered to 
Power on the previous day by the bank ; that, on the 1st of November, 
the prisoner, at the request of Power and Cahill, with whom he 
was about to start on the road to Clermont, sealed up with his 
own seal in a canvas bag the parcels of notes then in charge of 
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the deceased ; that the prisoner, having robbed the parcels, and 
having sealed the bag, was apprehensive that ou the arrival of 
the escort at Clermont the robbery would be discovered and that 
he would be accused; and that to save himself he accompanied Power 
and Cahili on the road as far as the Mackenzie River, and there 
murdered them. Evidence was given at great length, tending 
to prove that the prisoner, before leaving Eockhampton, had taken 
some of the notes from the parcels. The whole of that evidence 
was objected to by bhe prisoner's counsel, on the ground, among 
others, that evidence of one felony was not admissible against a 
prisoner charged with another distinct felony. The evidence was, 
however, admitted ; but Lutwyche, J., before whom the action was 
tried, reserved the point of the admissibiliiy of such evidence for 
the opinion of the Full Court. 

The prisoner was convicted and sentenced to death. 

MacDevitty Seltf, and Qiriffif\ for the prisoner. "With regard to 
the objections raised against the admissibility of the evidence, the 
Court has to decide whether the evidence tending to prove the 
abstraction of the notes was admissible, inasmuch as it was evidence 
of a distinct felony from that with which the prisoner was charged in the 
indictment on which he was tried. In considering whether that 
evidence was properly received or not, it is necessary to refer to the 
general rules of law as to the admission of testimony to understand 
how far evidence can be received of points not in issue before the 
Court. It has been laid down that the general rule upon the subject, 
in criminal as well as civil cases, is, that nothing should be given in 
evi4ence which does not directly tend to prove or disprove the matter 
at issue (Archbold's Criminal Practice, page 200). In criminal pro- 
ceedings evidence must be confined to the point in issue. Where a 
prisoner is charged with an offence, it is of the utmost importance 
that the facts laid before the jury should consist exclusively of the 
facts cbarged in the indictment. It is a general rule that the facts 
proved must be strictly relevant to the particular charge. It is not 
allowable to show upon the trial on a particular indictment that the 
prisoner has a disposition to commit the same kind of offence as that 
for which he stands indicted (3 Russell on Crimes, Book v.. Cap. II, p. 279, 
s. 2). One of the chief objects of an indictment being to afford distinct 
information to the prisoner of the specific charge about to be brought 
against him, the admission of any evidence unconnected with that 
charge must clearly be open to the serious objection of taking the 
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Cockle, C.J. 
Lutwyche, J. 



prisoner by surprise. No man can be called upon, or be bound at the 
peril of life, liberty, fortune, or reputation, to answer at once, when 
unprepared, for every action of his life (Taylor on Evidence, 
Vol. 1, p. 303). The rule to which allusion has been made is qualified by 
numerous exceptions (to which reference will briefly be made) 
which the proper dispensation of justice requires; but the 
evidence which has been admitted does not come within any of 
the exceptions. 1. The first exception is the inseparability of the 
transaction. When the several felonies are so mixed up as not to be 
separated without great inconvenience to the prosecutor, evidence 
of all will be admitted (3 Russell on Crimes, 285; Rex, v, Rinleji^ 
2 M. & E. 524). Upon that first exception evidence of the nature 
of that which has been allowed at this trial cannot be admitted, unless 
the grounds for its admission are so strong, so patent, and so urgent, 
as to override the proposition so clearly laid down by the authorities 
quoted. 2. The next exception is when the felonies are so connected 
as to form one entire transaction. Where several felonies are con- 
nected together and form part of one entire ti^n section, evidence 
may be given on the hearing of a charge of one of them to show the 
character of the others (3 Russell, 281 ; Bex, v. Ellis, 6 B. & C, 
146; J2. V. Birdseye, 4 C. & P. 386; Bex, v, Wylie, 1 New 
Rep. S. C, 94 ; Taylor on Evidence, p. 334). Evidence of the robbery 
which took place several days, if not a week, before the crime with 
which the prisoner was charged, if admitted at all, should have been 
admitted on the ground that it formed part of one entire transaction. 
In most cases in which such evidence has been admitted there were 
felonies of the same character. 3. The third exception, to ascertain 
the identity of the article stolen, does not bear much upon the case. 
In cases in which it is necessary to identify the articles, stolen, 
evidence of felonies other than the one charged in the indictment is 
admissible (3 Russell, p. 280). 4. The fourth exception is to prove 
guilty knowledge. When it becomes necessary to prove guilty 
knowledge on the part of the prisoner, evidence of other felonies 
committed by him, though not charged in the indictment, are admiss- 
ible for that purpose (3 Russell, p. 287 ; Archbold, p. 201 ; Taylor, 
p. 341; Bex. v, Oddy, 2 Den., C. C. 264). Before the Court can 
allow the evidence of the robbery, they must decide whether evidence 
of the possession of the stolen property by the prisoner in Rock- 
hampton was evidence of his murder of the troopers some days after. 
5. Evidence of other felonies than that charged in the indictment 
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may sometimes be admitted to prove guilty intent, but the possession 
of the stolen notes does not tend to prove that the prisoner intended 
to murder the troopers, and therefore the evidence is inadmissible. 
(3 Russell, page 288. Taylor, page 341). Such evidence is usually 
admitted when there is a question of malice, but the evidence was 
not offered upon that ground in the present case, and there was 
no direct evidence to support such an assertion. 

LuTWTCHE, J. Does not the evidence tend to show pre- 
meditation or deliberation on the part of the prisoner? 

MacDevitt: Still evidence of premeditation is not admissible 
unless it comes within some recognised exception to the rule, which 
says that no evidence shall be given except that which goes directly or 
indirectly to prove the guilt or innoceiice of the prisoner, and 
evidence of malice prepense must have reference directly to the 
act of murder. Even if the prisoner admitted that he had committed 
another felony, it could not be used as evidence against him in the 
case he was being tried for. On the grounds mentioned the conviction 
cannot stand. He cited also -B. v. Glewes (4 C. & P. 221); B. v. Ellis 
(6 B. & C 147) ; R. v. Oddy (2 Den. C.C. 264); B. v. Butler (2 C. & 
K. 221); B, r. Oeering (18 L. J , K S., M. C. 215); B. v. Toke 
(Roscoe's Nisi Prius 288). 

Bring ^ A.G.^ and Lilley, Q. (7., for the Crown. 

Cockle, C. J. We will not trouble the learned counsel for the 
Crown. 

Bring, A. O.: It might assist the Court if I refer to the cases of 
B, V, Balmer (see Report in "Wills on Circumstantial Evidence) in 
which evidence of a forgery committed by the prisoner was given 
in support of the charge of murder; B, v. Courvoisier (9 C. & P. 362); 
B. V. Garner (3 E. & F. 681); and B. v, Bossett (2 C. & K. 306). 

CocKLK, C. J. It is due to Mr. MacDevitt, who has zealously 
and learnedly argued the case on behalf of the convicted prisoner, 
that the Court ^should give the reasons for the decision to which 
we have now come. We fully assent to much, or the greater part, 
of what has been energetically urged upon us by Mr. MacDevitt. 
If evidence were tendered when a man is on his trial for one offence, 
of his having been guilty of another offence, and if such evidence 
were tendered for the purpose of showing that he was a man of 
vicious disposition, and therefore likely to have committed the 
offence for which he was tried, such evidence would be not merely 
irrelevant, but inadmissible, and its admission would vitiate the 
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verdict. Supposing that, in the case of a man on his trial for oiae 
offence, evidence is tendered to show that he had been reasonably 
suspected of having committed another offence, and that he was 
a man of bad reputation and character, and so the more likely to 
have committed the first offence, such evidence would be clearly 
inadmissible, and would also vitiate the verdict. The Court will 
even go the length Mr. MacDevitt has gone, and say that if a man 
were on his trial for one offence, and evidence were tendered to 
show that he had admitted that he had perpetrated and committed 
an offence like that for which he was being tried, and that he 
had beei\ tried, and that he had a strong predisposition to commit 
the offence, then such evidence ought to be excluded, and if admitted 
the verdict would be vitiated. But, supposing evidence were tendered 
which, while inadmissible on account of some of the reasons I 
have stated, was admissible on some other ground, wh^r then the 
single ground for admission would override- all the grounds for 
exclusion, and the evidence must be admitted in the case to be 
dealt with, according to the rules of law and evidence, by the 
tribunal before which the man was being tried. 

Now, is there any reason in the present case which will justify 
the admission of evidence apparently so open to objection ? What 
was the first enquiry made when the news of the crime was 
published ? Why, what could have been the motive of the per- 
petrator? Surely no ordinary reasoning man would see in that 
anything objectionable; it is a question not only most natural, 
but one the solution of which is most important for the purposes 
of justice. Now, Mr. MacDevitt appeared to say that a motive 
was not by that name included amongst the cases for exception 
to the usual rule of exclusion, although he mentioned *' intent '^ 
as one of the exceptions. It is not necessary for the Court to 
say, nor perhaps would it be very easy to point out the precise 
distinction between motive and intent, but I can see many cases 
in which motive and intent have almost the same meaning. Por 
instance, a man is charged with shooting a man with intent to kill 
him. What was his motive? To kill this person; why there is 
his intent and motive. He shot at the man with intent to kill 
him, and his motive in shooting was to kill him. So that is 
the possible distinction between the words motive and intent. 
In the present case, assuming on the facts as stated, that there 
was a robbery which had been committed prior to the commission 
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of the murder, cUn it be said that the result of the murder would B. v, Gbiffin 

not be to render an enquiry into the circumstances of the robbery "^ * 

more diflScult, and that it would tend to bafl^e the researches of Cockle, C. J. 

' iiutwycne, «l. 

justice into the commission of the robbery? If such were the 
result, would it, in the mind of the person who committed the robbery, 
be an expected result of the murder ? The tribunal before whom 
the case is tried must say whether the person against whom the 
evidence is offered would have su£Scient intelligence to see that 
that might be the result, and, if they aimed at that conclusion, he 
must be taken to have expected it. Did the prisoner desire such 
a result ? It is not necessary for them to say that he either expected 
it or desired it, but, if he expected it, he might desire it, and that would 
constitute a possible motive, which surely ought not to be excluded 
from a jury. It does not follow that the jury should be compelled 
to deem that motive a sufficient one to induce them to act upon 
it and convict the person accused. The Court has only to determine 
whether the evidence should be admitted, and we think that all 
motives which might have actuated the accused person are fairly 
matter to be laid before a jury, and it would be for them, in their 
own common sense, to determine what weight to attach to the 
circumstance. That, I think, being the case, the appeal must be 
dismissed. 

LuTWTCHE, J. I agree with the Chief Justice that the conviction 
must be affirmed. It appears to me that any act may be given in 
evidence which would or might operate as a motive upon the mind 
of any man. If it did so, it may be given in evidence against 
the prisoner. The whole of the evidence which was objected to 
seems to me to form part of the res gestae of the case, and to 
be indi visibly connected one part with another, from the very 
beginning, when the prisoner received the money from the Chinamen 
at Clermont up to the commission of the robbery. Therefore 
that evidence' contained facts which were brought before a jury 
to show the motive for the commission of the murder ; or, at any 
rate, facts which might have induced any other man than the prisoner 
to commit the murder. When the robbery was once committed 
we come to the circumstances attending the murder, and we 
find that the bags were sealed at Power's request by the prisoner. 
If another man, placed in the same position as the prisoner, had 
committed the robbery, or was, or might be, in fear of apprehension, 
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^(N^^^'"^ surely then evidence of the same facts might 1)6 given against 

the prisoner, not as furnishing an adequate motive, but as furnishing 
some motive, for acting as he did. The conviction must be affirmed. 

Solicitor for prisoner : Bees Jones, 
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E. V. GRIFFIN (No. 2). 

Mandamus — Circuit Court — Judge of Assize — Crown case reserved — 
Amendment — Comment on Judged summing up — Question of fact — 
Criminal Practice Act of 1865 (29 Vic. No, 13), s.s. 48, 61. 

Where a Judge of Assize has refused to state a point raised by counsel in 
a crown case reserved by him on other points, the proper time to bring the 
matter before the Full Court is on the hearing of the Crown Case reserved. 

A comment made bv the Jud^e in the course of summing up on the facts of 
the case is not a point of law that can b6 reserved. 

Quaere whether a mandamus will lie against a Judge of Assize. 

Motion for a rule nisi for a mandamus addressed to the Judge 
of the Circuit Court, at Eockhampton, commanding him to state a 
case for the consideration of the Full Court. 

The prisoner G-riffin had been convicted on a charge of murder, 
and a Grown Case had been reserved, and judgment delivered there- 
on as above (ante p. 1 79) . 

All the other necessary facts appear in the argument of counsel 
and the judgments of the learned Judges. 

MacDevitt and Griffith appeared to move for the rule nisi. 

Cockle, C. J. The Judge of the last Circuit Court, at Eock- 
hampton, has stated a case for the Full Court, and t]le Court, after 
hearing it argued, has dismissed the appeal. 

MacDevitt. The object of the present motion is to get the 
learned Judge to state a case containing and embodying an objection 
to his summing up. 

Cockle, C. J. The Court had power under the original case, if 
the matter had been suggested, to have remitted the case to the 
learned Judge. That was the proper time to have applied. If there 
was anything in the point the learned Judge would have remembered it. 
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MacDevitt. I submit the learned Judge refused to embody the R. w. Grifpin 
objection in the special case submitted to the Full Court. ' * 



Lutwyche, J. 



Cockle, C. J. Look at section 61 of The Oriminal Practice Act, i^?f!i«nh« f 
29 Vic, No. 13. 

MacDevitt: I have read that section; it says "The Judges, 
when a case has been reserved for their opinion, shall hare power, 
if they think fit, to cause the case or certificate to be sent back 
for amendment, and thereupon the same shall be amended accordingly, 
and judgment shall be delivered after it shall have been amended." 
There could be no object in applying under that section for an 
amendment of the special case, because the learned Judge had 
already refused to embody the objection in it. Section 48 of 
the same Act, however, lays it down that *' "When any person shall 
have been convicted of any treason, felony, or misdemeanour, before 
any Court of Criminal Jurisdiction within the colony, the Judge, 
or Chairman, or Justices of the Peace, before whom the case shall 
have been tried, shall, on the application of counsel, made during 
the trial, or without such application, in his or their own discretion, 
reserve any question or questions of law which shall have arisen 
on the trial for the consideration of the Judges of the Supreme 
Court, and thereupon shall have authority to respite execution 
of the judgment on such conviction, or postpone the judgment 
until such question or questions shall have been considered and 
decided." The learned Judge, at the trial, refused to state a special 
ease to the Eull Court embodying the objection taken at the trial, as 
he alleged it did not come within that section, as it was not a point 
of law but of fact. That is the reason why no application was 
made to the Court to send back the special case to the learned 
Judge who tried it, to embody that objection in it. He cited 
Ex parte Inhabitants ofJarvin (9 Dowl. 120); Tapping, p. 235. 

LuTWTCHE, J. If the application had been made when the 
special case was being argued, and the Chief Justice had thought 
it was a point which ought to be embodied in that case, I would have 
embodied it, whatever my own opinion might be. 

MacDeoitt : I regret that that course has not been pursued. 
It was distinctly understood that the learned Judge who tried the 
case had consulted with the Chief Justice, and had determined that 
the only point he would submit to the Full Court was the one which 
has been already decided. 
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LuTWYCHB, J. I spoke ,to the Chief Justice about it, but did 
not consult with him. 1 acted upon my own responsibility. 

MaeDevitt : The Circuit Court at Bockhampton is an inferior 
Court to the Supreme Court, and it was the duiy of the Judge 
to hare reserved any point of law raised in the course of the trial 
for the consideration of the Full Court. 

LuTWYCHS, J. The Circuit Court at Bockhampton is a superior 
Court of Record. The presiding Judge at the trial was only bound to 
reserre points of law, and not matters of fact, for the consideration 
of the Full Court, and it rested with him to determine whether the 
points raised were matters of law or fact. It is clear no action 
can lie against the Judge of a Superior Court, except for refusing 
to sign a bill of exceptions. I would like to be shown some authority 
to show that a jnandamus can lie against the Judge of a Superior 
Court. 

MaeDevitt: By The Criminal JPractice Act of 1865, the Judge 
who tries cases in this colony is put upon the same footing as 
Justices of Quarter Sessions in England. It cannot be contended 
that a mandamus will not lie to a Justice of Quarter Sessions, or 
other judges of inferior Courts trying criminal cases, and why 
should it not be addressed to the Judges of courts of oyer &ni terminer 

Cockle, C. J. You could attach the Judge if that were so. 

MaeDevitt : I rely principally on the fact that His Honour. 
Mr. Justice Lutwyche, in summing up, told the jury "If the, 
prisoner did not commit the murier, who did? This is a question 
which you must answer for yourselves before you can give a verdict 
upon your consciences in this case." When the jury had retired 
I objected to that ruling, and asked the learned Judge to reserve 
it. 

Lutwyche, J. That is quite correct, and I told you to sit down; 
that you were making comments upon my observations to the jury 
upon a question of fact. It was not the thing upon such a sad and 
isolemn occasion to have an altercation with counsel ; and having some 
tenderness, perhaps, for the inexperience of the three gentlemen who 
were engaged in defending the prisoner, I said I would take a note 
of the objection and speak to the Chief Justice about it. I did both. 

MaeDevitt : I submit that in cases in which a client^s life and 
liberty are at stake, his counsel are justified in taking advantage of 
every chance which the facts of the case and the law permit. 
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Cockle, C. J. In the first place the Court is not satisfied that R« ». Geiwih 
a mandamus will lie to a Judge of Assize, and therefore we will be —L. * 

spared the painful notoriety of having been the first Court probably i^wyche J 
to mandamus one of its own Judges. In the second place, I think 
that the proper time to have asked Mr. Justice Lutwyche to have 
placed an objection upon the case would have been when the Judges 
sat as a Court of Criminal Appeal to hear the case reserved, because 
then we might, if we had thought fit, have caused the case or cer- 
tificate to be seat back for amendment. I have very grave doubts 
whether a mandamus will lie in any case, because the Court of 
Criminal Appeal is formed upon the model of the Court of Appeal in 
England, which consisted of the Lord Chief Haron, the two Chief 
Justices, and several other Judges. It may be some satisfaction to Mr. 
MacDevitt to know that the Court can see very well that even if the point 
had been before us when the special case was signed before the Court of 
Criminal Appeal, we would scarcely have invited the learned Judge 
who presided at the trial to amend his case. A Judge's summing up 
must not be regarded as consisting of a set of separate sentences, but 
must be taken as a whole. The part which has been objected to in 
the present case might, under one aspect, appear a very strong way of 
putting the matter to the jury ; but yet, if the whole charge were 
considered, it mit^ht be the very best way of putting to the jury the 
true point which they had to decide. It was not a point of law that 
is wished to be reserved, but a criticism or comment on the learned 
Judge's summing up. I think the motion ought to be refused. 

Lutwyche, J. The motion is made too late. A suggestion 
should have been made when the special case was being heard, for 
that would have been the time to have inserted the proposed amend- 
ment if the Court had thought such an amendment proper and 
desirable. I also think the point which was said to be a point of law 
was simply a comment made by the Judge in the course of his 
summing up on the facts in the case. As the Chief Justice has said, 
we must not look at isolated sentences, but at the whole of the 
summing up, in order to see the sense in which the words were used. 
They were used by me to convey to the jury my strong impression 
that the prisoner was guilty. It was only another form of saying 
*' Nobody but the prisoner could have committed the deed." 

[His Honour then read a considerable portion of his summing up 
from the Northern Argus ^ which contained, he said, the best report 
of his charge to the jury.] 
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Cassyv, Cubti.s. I yepv much regret that the point has been brought before the 

Court, for it is very irregular. When I was in New South Wales the 
practice of replying upon a Judge's summing up prevailed a good deal 
too much in the Supreme Court. So far as lies in my power, I will 
take care to check that practice up here. I think the motion must be 
dismissed. 

Solicitor for prisoner : Bees Jones, 



CANNY V, CURTIS. 

1868. Injunction — Mining — Partnership^ Dissolution of. 

5th Mat^ "^ injunction restraining an alleged partner from disposing of a nugget of 

— ^ gold discovered by such partner was, on consideration of the facts, dissolved. 

Cockle f (7. </. The meaning of the term *' mine " considered. 

Motion on behalf of defendant to dissolve an ex parte injunction 
restraining the defendants and each of them from disposing of a 
nugget lately discovered at Gympie Creek, known as " The Perseverance 
Nugget." 

Erom the affidavits filed on behalf of the plaintiff it appeared 
that about December 2nd, 1867, the defendant, Charles L. J. Collin, 
the holder of a claim on Sailor's Q-ully, Q-ympie Creek Diggings, 
entered into agreement with the defendant, G-eorge Curtis, and the 
plaintiff, Michael Canny, who both at the time held miner's rights, 
to work the claim,whereby he was to receive one-third of the gold found, 
free of all charges, and the other parties to the agreement were to 
share the remaining two-thirds equally among themselves. Canny 
provided a tent to live in, a pick, and provisions sufficient to enable 
him and the defendant Curtis to perform their part of the agreement. 
They set to work in the claim, but about December Gth plaintiff had 
occasion to go to Maryborough, and accordingly was compelled to 
absent himself from the claim, leaving the working of it in the hands 
of the defendant Curtis, who employed a person named Valentine 
Brigg to work in it in the place of the plaintiff duriug his absence. 
On or about February 8th, 1868, a nugget, known as "The 
Perseverance Nugget," valued at £4,000, was found in the claim, and 
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Curtis took possession of it on the 12tli of the saiiiQ month, brought Canny v. Curtis. 

it to Maryborough, bat did not inform the plaintiff that he had found Cockle, C.J. 

it. On the 18th Pebruary, a letter was written by W. Barnes, solicitor 

forthe defendants, to Edward Corser,the solicitor for the plaintiff, which 

was in effect a proposal that the defendant Curtis should pay to the 

defendant Collin the sum of £500 in full satisfaction of his and the 

plaintiff's claim upon the nugget, and that in case that sum was not 

accepted, the amount of his claim, and that of any person making a 

claim, should be referred to arbitration. On February 20th it was 

agreed between W. Barnes, solicitor for the defendant Curtis, and 

J. C. Lyons, the plaintiff's attorney, that the nugget should be 

deposited in the Commercial Bank until the formal submission to 

arbitration should be prepared and executed; that the submission 

should be prepared by the solicitor for Curtis, and that the same 

should be submitted for the approval of the plaintiff's attorney. On 

February 28th defendant's solicitor received a letter from plaintiff's 

solicitor, to the effect that defendant had, owing to some reports 

which had reached him, removed the nugget from the Commercial 

Bank, but that he had said that would make no difference to the 

pending submission to arbitration. On March 4th the defendant 

Curtis paid over to defendant Collin the sum of £750, the amount of 

his claim on the nugget. The plaintiff believed that the nugget had 

at that time been deposited with Robert Travis, a merchant at 

Maryborough, who had advanced Curtis the £750, and afterwards 

forwarded the gold to Sydney to be sold. The plaintiff also affirmed 

that he had heard that since December 15th the defendant Curtis had 

found, in addition to the nugget, large quantities of gold in the claim, 

and that the several articles provided by him had, even since the 

partnership was entered into, been used for working the claim. 

From the affidavits filed by the defendant it appeared that, on 
December 2nd, the defendant Curtis entered into a written agreement 
with th^ defendant Collin and the plaintiff to work an alluvial 
claim at Bailor's Gully, Gympie Creek Diggings. The defendant 
Collin was to receive one-third of the gold found, free of ajl charges 
or expenses, and the remaining two-thirds were to be divided between 
the defendant Curtis and the plaintiff. The defendant Collin was to 
give the other two men the use of a pick, shovel, and bucket, towards 
working the claim, and his share of the gold was to be sold, and the 
proceeds transmitted to him by bank draft. At the time of entering 
upon that agreement neither the plaintiff nor defendant Curtis held 
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• 

Oannyv.Cubtib miner's rights. The plaintiff provided 60 lbs. of flour (which he sold 

the day before he left the Diggings, and retained the proceeds for his 
own use), a piece of calico for a tent, some tea and sugar, and a pick 
which he left on the claim, but which was never used. In pursuance 
of the agreement, the plaintiff and the defendant Curtis commenced 
to work in the claim on December 3rd. ' The plaintiff left on 
December 5th, announcing his intention never to return, and never 
returned or offered to provide any man or other person to work 
the claim in his place. When he left the claim he told him, Curtis, 
the claim was useless, as there was no gold in it. The defendant 
Curtis denied that he employed Briggs to work as a substitute during 
the plaintiff's absence. Under the belief that plaintiff had dissolved 
the partnership on the 26th December, he wrote to the plaintiff 
requesting him to furnish him with a statement of the amount and 
particulars of what sum he had expended in necessaries. To that 
letter the plaintiff replied by message, conveyed by his brother, that he 
did not intend to make any claim against him, Curtis, for money 
expended in the purchase of articles for the use of the partnership. 
Briggs, at the request of the defendant Curtis, came to Grympie on 
January 4th, and entered into an agreement with him. by which he 
was to get half the gold discovered by their joint labour, less his 
share of the expenses, and thereunder worked with the defendant 
Curtis until April 4th. Briggs had no knowledge that he worked as a 
substitute for the plaintiff. About February 18th, William Barnes, 
the solicitor for the defendant Curtis, was employed to negotiate a 
settlement of the claim of the defendant Collin to a share in the 
nugget. In the course of that negotiation he discovered that the 
plaintiff intended to prefer a claim, though none had till tben been 
made, and, with a view of a final settlement, he wrote, without 
prejudice, to the plaintiff's solicitor. The defendant Curtis did not 
believe that any agreement had been made to deposit the nugget in 
the Commercial Bank, Maryborough, until a final submission to 
arbitration had been prepared, for, although he had been requested 
by the solicitor for the plaintiff to make such an arrangement, he had 
always declined to do so further than that if he removed the nugget 
he would let the plaintiff's solicitor know. The defendant Curtis 
never intended his solicitor to make any agreement that he should not 
remove the nugget from the Commercial Bank, where he had deposited 
it for safe custody, until the offer of settlement between himself and 
Collin or Canny was determined, though it was not his intention to 
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have removed it if that offer of settlement bad been accepted ; but, in Canny v. Curtis. 

consequence of the negotiation having been broken off, through a 

disagreement as to who should arbitrate on the claim, he did remove it. 

Curtis had not, other than the nugget, got gold exceeding £15 in value 

since December 15th. The nugget was sold and disposed of before 

March 20th, and part of the valud received applied to pay £750 to the 

defendant Collin. From the affidavit* of Henry Edward King, 

Besident Chief Commissioner at Nashville, it appeared that, from a 

search made in the books kept' in his office for the registration of 

mining claims, there was no record of any claim or share in a claim 

registered by or in the name of the plaintiff at any time through the 

month of December, 1867. 

Lilleyy Q, (7., and Harding y appeared to move the dissolution of 
the injunction. 

Blake, and MiaeDevitt, contra, 

Lilley, Q. C, The plaintiff has no case to sustain his injunction 
which was obtained by falsehood and the suppression of facts. The 
plaintiff swore that Briggs was employed as his substitute, but the 
evidence is clear that between him and Briggs there was no treaty of 
the kind, and that Br^ggS was never employed by Curtis as the 
plaintiff's substitute. 

[Cockle, C. J. I think Briggs distinctly disclaims acting as his 
representative.] 

Upon that alone the plaintiff is not entitled to hold the 
injunction. The case in dispute is not one of ordinary partner- 
ship. Two men went out by agreement to dig for gold; the very 
essence of such a partnership is the labour, skill, experience, and 
discretion contributed by each man. Under the G-old Fields 
Regulations, if a claim were abandoned for a certain time, it could be 
jumped ; therefore not only must there be mutual contribution of 
labour, but the actual presence of the men was required in order to 
keep the partnership up. Upon the plaintiff's own affidavits he 
abandoned his claim. After working for three or four days he got 
disheartened and left his claim and his partner, and, until after the 
finding of the nugget, never asserted his right to any of the proceeds 
of the claim. That is a clear case of dissolution of partnership. That 
Curtis was willing to avoid litigation was his only reason for offering 
to submit the matter to arbitration, and the letters written were 
without prejudice. Curtis never admitted Canny's claim to the 
nugget, which was found two months after he left the claim avowing 
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Canny w.CuETis, his intention never to return. There was a misrepresentation of the 

facts by the plaintiff. Curtis said that the agreement of Barnes did 
not show any actual agreement on his part to allow the nugget to 
remain in the Bank. Vice-Chancellor Wigram has laid it down that a 
plaintiff applying ex parte for an injunction comes, as it has been 
expressed, under contract with the Court that he will state the 
whole case fully and freely to the Court. If he has failed to do so 
and the Court finds, when the other parties apply to dissolve the 
injunction, that any material fact Has been suppressed, or has not 
been properly brought forward, the case should not then be decided 
on its merits, as the plaintiff has broken faith with the Court, and 
therefore the injunction must be dissolved (Castelliv. Cook, 7 Hare 
89; 18 L.J. Ch. 148). 

Harding followed. The Court in Equity cannot aid anyone, who is 
shown to be quit of any responsibility in case of loss, to gain any 
share of the profits in case of ultimate success (Lindley on Partner- 
ships 904-6). That doctrine is especially applicable to mining 
partnerships When the plaintiff left the claim he withdrew his 
capital, which was his labour, from the partnership. {Frendergast 
V, Turton (1 T. & C. C. C. 98; 13 L. J., Ch. 268). There was 
evidence of a positive abandonment by plaintiff of his rights {Qlegg 
V, Edmondion, 8 D. M. & ft. 787 ; 26 L. J., Ch. 273 ; Lindley on 
Partnership, p. 906; Jekyl v. Gilbert] McNaghten's Select Ch. Cases 
29). If the injunction is nllowed to stand, and the defendant 
prevented from working his claim, the subject matter will be 
forfeited, and on that ground the injunction should be dissolved; he 
who seeks equity must do equity, and the plaintiff must therefore 
show that he is able and willing to perform his part of the agreement, 
and has fulfilled the duties incumbent upon him. The partnership is 
illegal in to to, Armstrong v. Armstrong, 3 My. & K. 64 ; 3 L. J. 
Ch. 101. It is illegal because it was formed for purposes forbidden 
by current notions of public policy (Lindley on Partnership 178), 
and because it was between a person duly qualified and one not 
(lb. 183). It is illegal, because at the time it was concluded neither 
Curtis nor Canny had miners' rights. The gold was the property of 
the Crown. The Gold Fields (Management of ) Act (20 Vic, No 29), 
Sec. 31 (Pring 624), Sec. 4, shows how the Queen can be divested of her 
rights to the gold by a person obtaining a miner's right. It is useless to 
sustain the injunction because, upon the face of it, it is an absurdity, 
as there is nothing in existence which the Court can deal with. 
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Blake: It is sufficient if there appears upon the whole of the Canny v. Curtis. 
evidence enough to induce the Court to preserve the subject matter in 
statu quo, whatever it might be, until the hearing of the CiEtse. If the 
Court finds, upon the evidence, that it is a proper subject to go to a 
hearing, it can sustain the injunction {Elascott v, Lang, 3 Mjl. &C. 451. 
The Court should exercise its jurisdiction for the purpose of 
enforcing legal rights, and preventing mischief until the rights have 
been ascertained {Saunders v. Smith, 3 Myl. & C. 714, 7 L.J., Ch., 227; 
Great Western Railway Company v, Birmingham and Oxford Bailway 
Company, 2 Ph. 602; 17 L.J., Ch. 243). It has been argued that the 
injunction must be dissolved if the whole facts of the case are not 
disclosed upon the bill and affidavits in support of the motion ; that 
rule has been carried so far that the plaintiff is not himself to judge 
of the materiality of the facts. Every fact within his knowledge 
connected with the case must be brought to the notice of the Court, 
which alone can decide of its materiality. I quite coincide with that 
statement of the rule. Then the question arises, has there been 
suppression of facts which will disentitle the plaintiff to the relief 
which he sought? I am certainly surprised to hear it argued that 
because the defendant in his statement of the case gives a different 
version of the facts stated by the plaintiff, that, therefore, that amounts 
to a suppression or omission on his part. No such suppression or 
omission appears in the present case. With reference to Briggs being 
employed by the defendant to work the claim, as Canny did not know 
of any secret agreement between them, he was justified in believing 
Briggs to be employed in his place. There has been no such suppression 
or omission by the plaintiff as would lay him open to defeat, 
Castelli v. Cook (supra). 

With reference to the next ground of objection, that at 
the time of the finding of the nugget, and for some time previously, 
there had been no partnership existing, as the acts and conduct 
of the plaintiff amounted to a waiver on his part, and that, 
therefore, the partnership had absolutely ceased, before such a rule 
as that should be acted on some authority should be cited. The law 
with respect to partnerships had been clearly settled. When no time 
is fixed for the continuance of a partnership it may be dissolved at 
any moment by either of the partners upon his giving notice to all the 
other partners of his intention to dissolve. If the defendant had 
liked to give the plaintiff notice of his intention to dissolve the 
partnership before the nugget was found, the accounts might have 
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Canktv.Cubtis. been easily ascertained. The defendant has never taken such steps 
Cockled J ** were necessary to determine the partnership. A partnership, at 

will, may be dissolved by either of the parties at any time, but it 
must be dissolved upon notice by one party to the other. (Vansandan 
v.Moore^l Euss. 441; 4 L. J., Ch. 177; Wheeler v, Vanwart^^ 
Sim. 193 ; Featherstonhaugh v. Fenwioh 17 Yes. 807 ; Orawihay 
V, Collins, 15 Ves. 227; Hall v. Ball, 12 Beav. 414). 
Cases were cited from Lindley to establish the rule that the acts 
and conduct of one of the partners might be such as would relieve 
the other of the necessity of notifying his intention to dissolve, and 
that, therefore, the partnership was actually dissolved, and it was 
argued that mining partnerships were peculiarly open to that rule. 
The extent to which that rule ought to be carried has been defined 
by Lord Chelmsford (Clarke and Chapman v. Rart (6 H. L. C. 633). 
MaeDevitt followed. The Court may interfere to protect ])roperty 
where there is any danger of its being destroyed {Hilton v. Earl of 
Qranville, Cr. & Ph. 292). When there is a substantial question to 
be decided the Court should interfere (per Lord Cottenham, Great 
Western Railway Company v. Birmingham and Oxford Railway- 
Company 2 lb. 602) . The point is not whether the question should 
be decided at the hearing, but whether the nature and the difficulties 
of the question before the Court are such that the injunction should 
be granted until the time for deciding the case shall arrive {Walker 
r. Jones, L. R. 1, P. C. 61). Even after dissolution, so long as the 
property of the retiring partner is made use of in the working of the 
concern, he has a . right to share in the profits {Feather stonhaugh t7. 
Rnwiok, 17 Ves. 307 ; Crawshay ». Collins, 15 Ves. 227 ;. 
Peacock v. Peacock, 16 Ves. 66). 

Cockle, C. J. I cannot shut my mind to the arguments used 
by the learned counsel for the defendants, and I am fully sensible at 
the same time of the force of Mr. Blake's remarks. It is difficult 
for me to decide when a case is so argued. But, at the same time,, 
without being able to say ^^ I dissolve this injunction on such and such 
a ground," yet, looking at the whole of the facts, I feel irresistibly 
drawn to a conclusion unfavourable to a continuance of the injunc- 
tion. No doubt I shall find the cases which have been cited 
extremely useful as a collection of the cases on the point, yet I cannot 
help seeing that the word " mine " bears out here a very different 
interpretation to what it does at home, where a mine might be 
supported with great capital, and might have a considerable portion o£ 
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fixed machinery in it. Out here the word " mine " conveys a very Coopbb 
different meaning. I feel compelled to dissolve the injunction with ThkQueenslasd 

QQg^g Di^TLVGUABDIAN 

Motion for disBolufion of injunction granted. 
Solicitor for the plaintiff : J, F, Garrick, 
Solicitor for the deEendants : Macaliater, 



COOPER V. THE QUEENSLAND DAILY GUARDIAN. 

Action for Libel — Publication of report ofproceedin^B, 

An application for an order to forbid the publication of a report of the pro- 
ceedings in a demurrer to a plea to an action for libel, as being likely to 
prejudice the plaintiff before the trial of the action, was refused. 

Appltcatiok by the plaintiff for an order restraining the 
publication of a report of the hearing of a demurrer to a plea of 
justification in an action for libel. 

In this action Cooper sued the Queensland Daily Guardian for 
libel. The defendant pleaded justification, to which plea the plaintiff 
demurred. 

Blake and MacDevitt^ for the plaintiff. 

Fring, A, G., and Lilley, Q, (7., for the defendant. 

Blake applied for an order to prevent a report of the proceedings 
being published in the newspapers, and submitted that the hearing of 
the demurrer being a preliminary matter to the adjudication on the 
case and the finding of a jury, the publication of the facts of the ease 
as set forth in the pleadings befora the adjudication might have a 
prejudical effect on the plaintiff. 

Cockle, C. J. I never hewd of a Judge prohibiting the 
publication of the proceedings of a trial* There is no precedent for 
the course proposed. 

LvTwrcHfi, J. It has been, laid down that it is unquestioDable 
law that a faithful report of the proceedings of the Court is legal and 
justifiable. This is a point of law« and I cannot see how the Court 
H^aiL prevent the publication of a faithful report. 



[In Banco]. 

1868. 
18th May, 

Cochky aj. 
Luiwyche, J. 
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CoRFiKLD Cockle, C. J. The judgment upon this will be a precedent, and 

Groundwatkb. a precedent is part of the law. The public are entitled to know what 

the judgment is, and the grounds upon which it proceeds. I do not 
think the application can be granted. 
Application refused. 
Solicitor for plaintiff: Garrick, 
Solicitor for defendant : Murphy. 



[In Equity.] 

1868. 
9th March, 

15th Jvly. 
Cockle, GJ. 



COKFIELD r. GEOUNDWATER. 

Sushand and wife — Ante-nuptial agreement to settle — Poet-nuptial 
settlement — Execution against husband — Equity of wife — Notice 
—Real Property Act of 1861 (25 Vic, No, Id), ss. /, 43, 44, 77, 
78, 83, 91, 

G, previous to his marriage, agreed to settle on his intended wife a sum of 
money given her by her mother. Some tin^e after the marriage a piece of land 
was purchased with that money, and her husband executed a settlement in her 
favour, but the deed was not registered. A judgment was signed in the Supreme 
Court, and the land in question was sold in execution to the judgment creditor, 
who had notice of the wife's claim to the land. 

Held that the wife's equity must prevail over that of the creditor. 

Petition for a vesting order under s. 49 of The Trustees and 
Incapacitated Persons Act of 1867, 

H. C. Corfield, the petitioner, had obtained a judgment and 
issued execution against Groundwater in the Supreme Court. Under 
the execution the Sheriff sold all Groundwater's right in certain land 
at Matyborough, which the petitioner purchased. 

It appeared that before his marriage in 1853, Groundwater had 
written a letter to the mother of his intended wife, in which he 
undertook that the sum of £250 given her by her mother should 
remain in her name. The land in question had been bought out of 
this money, and all the improvements had been similarly paid for. 
Previous to the purchase Groundwater agreed to settle the land on his 
wife, and executed a deed of settlement in her favour in May 
1S65, but it was not registered prior to the sale by the Sheriff 
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Corfield had notice before the sale that the land belonged to Mrs. CoKnELo 
G-roundwater. Mrs. Groundwater had sole control over the money Gboundwateb. 
until the purchase. Messrs. Keane and Fowles also claimed a lien q^CT q t 
on the Crown grant. 

Harding, for the petitioner, contended that the land being 
registered in the name of the husband, any claim of his wife would 
not prevail against that of the petitioner who purchased the land, and 
was entitled to a conveyance. 

Lilley^ Q. (7., and Ghriffith^ for G-eorge and Janet Groundwater, 
contended that the husband was a trustee for the £250 for his wife, 
and that the trusts followed and attached to the lands purchased out 
of the fund. The settlement had been actually made, and the 
petitioner purchased with notice of the same. 

Counsel cited Parker v. Brooke (9 Ves., 583) ; JPawlett v, Delaval 
(2 Ves., Sen., 666) ; Neiolanda v. Paynter (10 Sim., 377) ; Taylor v. 
Flumer (3 M. & S., 562); Chedworth v. Edwards (8 Yes., 46); 
BucJeeridge v. Qlasse 1 Cr. & Ph., 126) ; Sopj)er v. Conyers (L. B., 
2 Eq. 54>9): 

Harding^ in reply, reviewed the policy of the Beal Property Act 
of 1861, citing ss. 1, 43, 44, 77, 78, 83, 91. 
C. A. V. 

15th July, 1868. 

Cockle, C. J., After a careful consideration of the case, I have 
decided to dismiss the petition, with costs, as I think the equity of 
Mrs. G-roundwater must prevail over that of the creditor. With 
regard to the claim of Messrs. Keane and Eowles, 1 should require 
further proof as to how the lien arose, and, therefore, reject it and 
anything arising on it. 

Petition dismissed. 

Solicitors for petitioner ; Little Sf Browne, 

Solicitors for respondents : Keane Sf Fowles. 
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Re BATHO. 

[In Banco]. Solicitor — Breach of trust — Suspension, 

1868 
Wh iSSndAfav, ^ Bollcitor, who had invested money of a client on mortgage, and received 

6(h June. the principal and interest from the mortgagor, but never paid the same to the 

mortgagee, was ordered to pay the principal, interest and taxed costs, and to 

CochUy C, J, be suspended from practice until the same was paid. 
L/utwychef J, 

AppLiCATioif by the Law Society of Queensland to make absolute 

a rule nisi, calling on Henry Bathe, of Ipswich, attorney, to pay, on 

or before 5th June, to Benjamin Durham, the^ sum of £100, with 

interest at the rate of 15 per centum, calculated from the 12th April» 

1865, and costs, or, in the alternative, to show cause why his name 

should not be struck off the roll of the Court, and an attachment be 

issued against him for the recovery of the said sum, with interest and 

costs. 

On the 12th April, 1865, Benjamin Durham, a client of the 

respondent, placed in his hands a sum of money for investment. 

Batho invested it on mortgage on Durham's behalf on some laud — 

the deeds of which he held as security. In 1866 he received the sum 

of £100 and interest from the mortgagor, and released the deeds, but 

never paid Mr. Durham, or gave any satisfactory information to him 

on the subject. Durham then brought an action for the recovery of 

the money and interest. 

On 12th May an order was made that Batho be sworn to answer 

such questions as should be asked of him on his examination in inter^ 

rogations to be exhibited to him before the Eegistrar of the Court. 

On 22nd May the Registrar made his report, and a rule nisi was 

granted as above, returnable on 5th June. 

Griffith moved the rule absolute. He cited Be Wright (12 C. B., 

N. S. 705) ; B. V. Warner (1 H. & C.^ 636). 

Batho, in person, submitted the rule was too harsh. The C08t» 

would have to be taxed first. He should be allowed time to pay. He 

had been driven to such straits for cash that he had applied the £100 

to the settlement of his own costs against Durham, instead of paying 

it over as he ought to have done. The relation was not one of trust, but 

a simple agency. He asked for lenient treatment. 

The Couet was of opinion th»t Batho, being an attorney, and 

the money being placed in his hands for Durham's use and benefit,. 

it was a trust, and ordered the defendant to pay the principal, interest, 

and taxed costs of all the proceedings, and to be suspended from 

practice until the same were paid. 
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R. V, HEENEY, JSs parte DAVENPORT. 

Mandamus—Crown Lands Alienation Act of 1868 Qil Vic, No. 46), [In Banco], 
ss, 6, 5, 21, 33, 38, 40, 46, 47 — Land Agent — Commissioner — l7thJune, 
Inferior ministerial officer, Ut^ly. 

A mandamus will not lie to a Land Agent for a refusal to take applications ^'ocA^e, C, J. 
under s. 47 of Tke Croum Lands Alienation Act of 1868, • r Vacation ) 

ApPLTCATioy, on behalf of G. H. Davenport, to make absolute a 
rule nisi for a writ o£ mandamus .t^^aii^Bt Prancis Xavier Heenej, 
Land Agent of the district of Toowoomba, commanding him to receive 
an application tendered to him by the applicant, on the 9th June, 
1868, for the conditional purchase of agricultural land in the district 
of Toowoomba, and to proceed thereon in accordance with the 
provisions of The Crown Lands Alienation Act of 1868, 

On the 9th June, 1868, Davenport prepared and executed seven 
applications, in the form prescribed by clause 46 of The Crown Lands 
Alienation Act of 1868, for the conditional purchase of certain land 
in the Toowoomba and Warwick Railway Reserve, being portions 13, 
14, 15, 16, 19, 20, and 21, of the parish of Tooth, in the county of 
Aubigny, and situated on the Clifton Run, within the district of the 
Toowoomba Land Agent, and open for selection by conditional 
purchasers under sec. 40 of the Act. These applications were 
forwarded by Davenport to his agent in Toowoomba, J. W. Stable, 
with instructions to hand them to Erancis Xavier Heeney» Land Agent 
for the Toowoomba district, and to request him to allot to him,Davenport, 
the land described therein. He forwarded, at the same time, to 
Stable, transferable land orders, duly available to the amount of £48, 
to hand to the Land Agent in payment of the sum of £46 ISs. 8d., 
being the amount of the first annual instalment for the conditional 
purchase of the land ; and also the sum of £34 4s. in cash, the 
amount of survey fees due on the land. On the 9th of June, an 
office day within the meaning of the Act, and during office hours, 
Stable^ as agent for Davenport, applied on his behalf to the Land 
A^nt for the seven blocks of land abovementioned, amounting 
altogether to 625 acres 3 roods, portions of agricultural land within 
the railway reserves, and situated in the district of Toowoomba. 
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The rule was granted as against Heeney as a land agent under s. 33 R* v, Husket, 

of the Act ; Heenej is not an officer against whom a mandamus will lie. Davenport. 

Land Agents are appointed by the Govemor-in-Council, to act on 

behalf of the Gk>yemment as their agents or servants, and are subject 

to Government instructions. They can be removed or suspended by 

the Governor-in-Council. The Govemor-in-Council can throw out 

Heeney to-morrow, and where would the mandamus be then ? 

[Ltlley Q. G.: It is against the Land Agent at Toowoomba]. 

Supposing the Government were to dismiss Heeney and appoint 
no one else ? A Land Agent is an officer at will ; if the writ lies against a 
Land Agent, the Supreme Court can mandamus every petty officer in 
the colony. When the Land Agent refused to receive the 
applications he stated he was precluded by his instructions from 
doing so, the land having been surveyed and proclaimed for sale by 
auction, but subsequently withdrawn under sec. 90 by a properly 
authorised officer, the Commissioner of the district. The applicant 
has not attempted to enforce his claim before the properly constituted 
courts of appeal. Before resorting to the Supreme Court, he should 
have applied to the Commissioner from whom, if not satisfied, he 
could have appealed to the Govemor-in-Council. (Cotnyn's Digest, 
suh, tit. Mandamus; B, v. Mayor of Stratford on Avon, 1 Lev. 291 ; 
Tapping on Mandamus, pp. 17, 29, 31; B. v. Justices of Middlesex, 
9A. &E. 640). 

Lilley, Q. C: The Land Agent is in the same position as an 
officer of the Court who has refused to issue a writ. The applicant 
cannot go to the Commissioner or Govemor-in-Council until the 
Land Agent has performed his duty in the way in which it is now being 
attempted to compel him to do. Unless the machinery of the statute be 
set in motion the applicant can never reach the ear of the Commissioner, 
and if he does not do that he can never reach ,the Governor-in- 
Council. There are four persons appointed to administer the Act: 
first the Governor, then the Minister for Lands, then directly 
Commissioners for the Districts, and Land Agents. Section 33 
declares the functions of the Land Agent. He is not a subordinate 
officer for all purposes, and has powers he can exercise independently 
of the Commissioner. The 47th section sets out that ** applications 
for the conditional purchase of agricultural land shall be received 
by the Land Agent, and the land at once allotted, subject to such 
general regulations, &c." llie statutory duty is imperative on 
the Land Agents, and the Government are not able by a subterfuge, 
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Cockle, C.J. 



R. V, Heekxy, such as the remoyal of a Land Agent for doing his duty, to avoid the 
Davenport, directions of this writ. In serving the writ it would be sufficient to 

direct it to the Land Agent at Toowoomba without specifying the 
name of the person that held the appointment. Whether the writ 
will be of any use or not cannot be considered for the purposes of 
this argument. If there is no Land Agent the writ will be inoperative, 
but this Court cannot so presume for a single moment. The terms 
of the statute make it imperative on the Land Agent to receive 
applications. If it can be shown that under the 47th section there is 
no land to select, or that there is any rule or regulation which forbids 
the ofi&cer from receiving these applications, that would be an answer 
to the writ. There is nothing in the statute which shows that the 
Commissioner has power to command the Land Agent not to receive 
applications. The Gk>vemment have power to dismiss the Land 
Agent ; but they cannot compel him not to receive the applications 
as the Act says he must. The Land Agent therefore is the proper 
person against whom the writ should issue. {Gomyn^ vol. 5 ; Tapping, 
299, 311 ; JB. v. Port and Harbour Commissioners of Southampton^ 

30 L. J. (Q.B.) 244 ; JB. v. The Lords Commissioners of the Treasury^ 
4 A. & E., 286 ; B, v. Lords of the Treasury, 20 L. J. (Q.B.) 305). 

Blake followed, and cited Tapping, pp. 17. 30, 38 ; B. v The 
Bishop of Oxford, 7 East, 345; as. 40, 41, 51, 96, and 97 of the A ct 

31 Vic, No. 46. 
Cockle, C. J. I have consulted with my learned brother 

Lntwyche, and we think that the proper person against whom the 
writ should have been applied for is the Commissioner, and therefore 
we cannot grant a mandamus. As no costs were asked for, none will 
be awarded. 

Bute discharged. 
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R. V, REaiSTElR-GENERAL, Ex parte ROXBURGH. 

Real Property Act of 1861 (25 Vic,, No. U), 88. 5, 14, 34, 56, 137-- 

Mortgiage — Refusal to register — Mandamus to Registrar- General g^^ j^y 

— Ministerial act — Discretion — Special case. 

Cockle t C. J. 
The duties of the Registrar-General under The Real Property Act of 1861 Lut%oyche,J. 

are ministerial, not judicial. He cannot refuse to register a deed which 

vnbstanliaUy conforms to the form required by the Act. 

An instrument purporting to be a mortgage was tendered to the Registrar* 
(xeneral for registration, but he, considering it to contain more than one 
mortgage, declined to register it. 

Held that the provisions of s. 56 are mandatory, and that a mandamwa 
must be issued to the Registrar-General to register the document. 

The circumstances under which a special case should be stated under s. 14 
of the Act 25 Vic., No. 14 cdmiidered. 

Application on behalf of Messrs. Roxburgh, Beit, and A. 
Hodgson, executors in the estate of J. D. McLean, to make 
absolute a rule nisi for a writ of mandamus calling on the Registrar- 
General to show cause why he should not register a certain mortgage 
executed by C H. Green, of Goomburra, in favour of the applicants, 
in consideration of having received from the applicants a sum of 
£23,827 14s. 2d., and from A, Hodgson alone a sum of £23,827 
148. 2d. 

Lilley Q. C, and Harding, moved the rule absolute. 

Pring, A, G., shewed cause. Section ^^ of The Real Property 
Act oflS61 is directory and not mandatory [Lutwyche, J. referred to 
2%^ Acts Shortening Act] . In b. 14 the Registrar has a directory power. 
The document was not a bill of mortgage (JS. v. Bank of England^ 
2 Bong. 524). Where another specific remedy exists, mandamus 
will not lie. The Registrar could have been sued for misfeasance. 
The whole -Act shows that the Registrar has discretionary powers 
vested in him, which he exercises at his risk, for if it is proved that he 
does wrong, damages can be obtained from the Assurance fund. If 
the applicants have lost priority through the registration of a second 
mortgage, and that through the wilful default of the Registrar, ihey 
can bring an action {Bush v. Beavan, 32 L. J., Ex. 54, 1 H. & C. 500). 
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R. V, Reoistrab 
Gknrbal, 
Ex parte 

ROXBUBOB. 



LuTWTCHK, J. I consider s. 56 mandatory. The only question 
is whether the instrument is a bill of mortgage or not. I agree with 
the authorities which lay down that a mandamus will not lie where 
another equally efficacious and specific remedy is provided, but, I 
confess I do not see that provided in the statute. The Eegistrar- 
General might have cleared himself of the difficulty by submitting a 
special case. 

Cockle, C. J. I am not at all sure that the full meaning of the 
section (s. 14), authorising a special case to be stated, has been fully 
brought out. I do not take it that the Court is to sit as a mere 
deputy Master of Titles, and give an opinion upon any title the 
Begistrar- General may choose to send up. The probable meaning 
is that if a special case were stated in the same form as any other 
special case, signed by the parties to be bound by it, and by the 
Eegistnir-General also, then if the Court saw all the persons 
interested, or parties in the case, before them, it would hear the case 
and pronouuce a decision. 

LuTwrcnE, J. Before a special case can be stated, the 
Registrar must come before the Court and say " These are the facts 
which I show you upon affidavit ; Will you order a special case to be 
stated ? *' The Judge will then exercise his discretion as to whether 
the facts disclose a case which the Court can entertain. 

Prinff, A. Gr, If s. 56 is mandatory, the Registrar- General, the 
moment he receives a bill of mortgage in the form of the schedule, 
must register it. A great deal has to be filled in. 

Cockle, C. J. He is limited to a certain extent by the form 
given in the Act. 

Pring^ A. O.: The mortgage was not in form F. Two mortgages 
were included in one deed, and it was sought to register them as one 
mortgage. The mortgagor could not produce the certificate of title 
in favour of both parties, and so it was impossible to say which had 
priority. The covenants were distinct. 

LvTWTCHE, J. Might it not have happened that when the 
executors of McLean were applied to they had expressed their 
willingness to advance half the money, and might not Hodgson have 
ofPered to advance the remainder, not as a second mortgage, but on 
condition that the land became security for the whole amount ? 

Print/, A, G. : The instrument does not show that. The two 
transactions could not be endorsed as one incumbrance. The application 
should be dismissed with costs. 
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Lilley, Q. C: The Eegistrar cannot refuse to register (JK. ». R. ».Rbgistrar. 
Itegistrar of Deeds for the County of Middlesex^ 19 L. J., Q. B. 637). Sx parte 
The interpretation of the instrument is for the Court There was Roxburgh. 
only one mortgage, though two parties were interested. There is Cockle, C. J. 
nothing to prevent a man who has twenty creditors entering into a 
covenant and securing payment to the whole of them, as in a 
composition deed. As long as the deed which is presented to the 
Eegistrar is signed by the person in whom the fee simple of the laud 
is vested, and the form of the instrument substantially complies with 
the Act, the Eegistrar is bound to register the deed. If the 
Eegistrar exercises his discretionary powers in a manifestly unjust 
manner the Court will interfere with such discretion. A second 
mortgage might have been registered. There is no other adequate 
remedy. The rule should be made absolute with costs. 

Cockle, C. J. When the Court first sat this morning we 
thought it would be necessary to bestow a much larger amount of 
study and consideration upon the decision in the present important 
matter than we think after hearing the arguments there is any 
necessity to give it. Indeed, th« conclusion to which we must come 
appears to us so obvious that it is unnecessary that any delay should 
take place in giving it. In the first place, will the mandamus lie P It 
has hardly been contended that the case is removed by any broad 
lines from the general class of cases in which mandamuses have been 
directed to public officers. But it has been strongly insisted on that 
there was a remedy equally efficacious and convenient with that by 
mandamus^ and that to such remedies the aggrieved person should 
have recourse. Our attention has been forcibly directed to s. 137 of 
The Beal Property Act in which, it was said, it is provided that the 
Eegistrar-General might be reached in case of wilful default by him. 
But the position would certainly be rather a singular one for him to 
take. On the motion for a mandamus he might protect himself by 
saying it must be proved that he had been guilty of wilful default. 
That answer would amount to this, that if there had been no wilful 
default, then there was no remedy by action. If that were so there 
must be some other remedy, and that remedy would seem to be by a 
writ of mandamus. Assuming that mandamus will lie, I can conceive 
no class of cases in which it is so important to the public mind that 
it should, as in the case which is now before the Court, in which a 
sum of nearly £50,000 was imperilled by the delay in the registration 
of a deed. In this particular case, owing to the known character of 
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R. V. Reoiotrab- all the persons concerned, there is little apprehension of a ny inter- 

Exparu mediate mortgage being hurried on to the Eegistrj office ; but we 

Ro xBPB OH. cannot assume that in all cases delay will be attended by so little peril. 

Cockle, C J. Supposing there had been a*conte8t of creditors or persons who had 

advanced money, it is very possible that the whole £50,000 might 
have been lost by a very trifling delay in registration. I know 
indeed, practically speaking, I do not mean to say in this colony, but 
in other places, that all due haste is used in the registration of deeds, 
or the whole property might be imperilled. That being so, the Court 
cannot conceive that they are exercising any other than a salutary 
jurisdiction in letting the mandamus go. What would be th« effect 
of our refusing? Why, to place the bulk of the property, certainly 
the bulk of the property depending upon realty, at the absolute 
discretion of the Begistrar-G-eneraL Far be it for the Judges to 
desire to extend unduly the powers of the Courts of Law. If it were 
the intention of the Legislature of the Colony to transfer the 
decision of questions of realty to tl^ Registrar- G-eneral, I do not 
know that the Court would make any great objection. It would 
certainly relieve us of one of the most anxious and difficult classes of 
cases which come before us, for no class of questions gives me greater 
trouble than those which are brought before me under The Beal 
J^roperty Act ; I think I can say the same to some extent of my 
learned colleague's experience. If, therefore, it becomes the wish of 
the Legislature, and satisfactory to the public, that the whole disposal 
of the realty of the country should be left to the Legislature and 
the Registrar- G-eneral, we should cheerfully resign the consideration of 
all such questions to them. The Court cannot, however, find anything of 
that kind in the Act. The two clauses which have been most prominently 
brought before us are mandatory in their pi'ovisions. The only 
suggestion that the clause was not mandatory is the use of the word 
^' may," somewhere about s. 34, where it says that the memorial, and 
not the mortgage itself, shall contain the precise hour and day of pro- 
duction for the purpose of registration of the instrument, with such 
other particulars as the Begistrar* G-eneral may direct. But even the 
slight efEect of -that argument is destroyed when we look at the last 
part of 8. 3. Is there anything in the body of the instrument to show 
that it ought not to be registered ? If I understand the argument of 
my learned friend the Attorney- G-eneral aright, he contended, first, 
that a certain wording should have been given to the instrument, 
which it is not obvious would have altered its operation, or else that 
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the mortgage itself should have been divided into two separate R» v. Registrar- 
mortgages, and each registered separately, so that the enlarged pay- jjjx parti 
ment of two distinct sets of fees to the Real Property Office might have Roxburgh. 
been made. I presume the revenue of the colony has not suffered, or Lutwyche, J. 
else some distinct objection would have been taken on that ground. 
The mere accident that one set of fees less was payable on one form of 
transaction than another really is hardly sufficient ground to refuse to 
register, particularly when the amount at stake is considered. It is 
more reasonable to suppose that the operations of the Registrar- 
General's Office should be adapted to the transaction of business 
than that the transaction of business should be adapted to suit the 
Registrar- General' 8 Office. To construe the deed as containing two 
separate mortgages would be to alter the transaction altogether The 
Court think the parties were not bound to a form of deed which 
should bear a construction such as the Registrar- General thought fit 
to put upon it, and not the construction which they themselves 
intended it should bear. Again, the colony would require a very large 
staff of officers indeed if every document was to be subjected to the 
amount of study and analysis the present one has undergone. If 
some creditor, other than Messrs. Beit, Roxburgh, and Hodgson, were 
contending for priority, and trying to get his deed registered first, I 
could understand the object and importance of investigating narrowly 
the contents of the deed. But such does not appear to be the case. 
On these grounds, therefore, I think the application for a mandamus 
must go. 

Lutwyche, J. I am of the same opinion. I have previously 
intimated that I thought s. 5Q mandatory in its terms. The only 
question, it appears to me, is whether the bill of mortgage is such a 
bill of mortgage as that described in a previous part of the section. 
Pirst of all it must be executed in Perm P, and must contain a state- 
ment of the estate and interest intended to be mortgaged. It must 
refer to the description given in the grant or certificate of title of the 
land in which such estate or interest is held, or shall give such other 
description as may be necessary to identify such land, together with a 
statement of all mortgages, and every encumbrance affecting the same, 
and must be attested by a witness, and be registered in the order and 
time in which it is produced to the Registrar- General for that 
purpose. That, clearly, appears to throw upon the Registrar- General, 
when these provisions have been complied with, a ministerial, and 
not a judicial, duty. It was for him to register the instrument; and if 
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R. V, Registsab- 

General, 

JSx parte 

ROXBUBOH. 

Lutwyche, J. 



the parties concerned afterwards came to dispute they could carry 
their quarrel to the courts of law. It is not for the Eegistrar-G^eneral to 
take such questions into consideration. No doubt he has been 
actuated by a laudable anxiety to do his duty ; but it must be 
regretted he should have given himself so much unnecessary trouble. 
I cannot see why the instrument should not be read and construed as 
one transaction. Upon the face of it I should take it to be so. Even 
had there been two separate transactions, distinct in point of time, 
I see no reason why the deed should not embrace both. Separate 
rights are not lost or affected by taking a joint security. If a party 
agreed to it, who is to hinder him from doing what he conceives to be 
for his own interest? Deeds of composition and deeds of assignments 
are familiar illustrations of that mode of proceeding. I see no reason 
why persons should be prevented from acting in that way, for there 
are not many in the colony who could advance such large sums as 
£50,000 on station property ; but two or three small capitalists, by 
combining in that way, might do it. It would fetter a veiy large 
number of persons engaged in business if the Court held that such 
kind of instruments should not operate. The intention of the 
mortgagees appeared that they should stand in pari passu in relation 
to the security, neither seeking to get a priority one before the other. 
If, in the not impossible event of a large claim coming upon the assur- 
ance fund in part, and the consolidated revenue in part, there might 
be an end to the Act, 1 think, with the Chief Justice, that the rule 
for a mandamus must be made absolute, without costs. 

Itule made absolute. 
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ABSOLUTE PROPERTY— ^ee Criminal Law ... 

ACTION— Agaimt Public Officer 

See Right of Aotion 

J^DMISSION— 0/ Barrister 

oee xjAkaisxak •. ••• ••• ..• ... ... ,,, ,^, 

ADVANCEMENT -T'o Son 

See Salk of Land 

AFFIDAVIT— 0/ FUness 

oce ajeceivek ... ••• ••• ... ... ,,, ,,, 

AFTER ACQUIRED PROPERTY— 

See Bill of Sale 

AGREEMENT— 7Vii&en out of Statute of Frauds by part performance 
See Insolvency 

ALIEN — Co7iveyance by 

See Insolvency 

AMENDMENT— 0/ Crown Case Reserved 

See Criminal Law 

APPEAL — From Stamp Commissioners 

See 8TAMP Duty 

ARRAY— CAoZ/en^/e to 

oee ii uttx ..«• ... ..( ... ,.. m^f ... ... 
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33 
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182 
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ARREST — Habeas corpus^Remand of prisoner where the Court has no jurisdic- 
tion to try offence — Arrest oj prisoner on suspicion of a felony committed 
beyond the territorial limits of the colony— Comity qf nations — Delivery up qf 
fugitives from justiceSostraditionS Vie., No. 11—6 and 7 Vic. c, S4, ss, 5, 
S, 4i ^i ^i 9—16 and 17 Vic., c. 118. A constable has no power to arrest a 
person on suspicion of having committed a felony beyond the territorial limits 
of the colony, unless such felony be supposed to have been committed upon the 
high seas and within the limits of the Admiralty jurisdiction of the Supreme 
Court of Queensland. 

If an arrest appears to have been improperly effected, the Court cannot 
remand a prisoner, unless there be some offence committed by him within 
the jurisdiction of the Court. 

Independent of special compact, no state is bound to deliver up fugitives from 
justice upon the demand of a foreign state, and there is no rule of the law 
of nations which requires the Supreme Court of Queensland to assist the 
police of a foreign dominion in bringing offenders to justice. 

R. V. Kino, Ex parte Kino. (Lutwyche, J.) , ... i 
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AUCTIONEER— 2/taW/i^y of 

See Sale of Goods ... ... ... ... ... SO 

ASSIGNMENT— 0/ Prospective Debts 

oee X JaAi^rxujs ... •.. ... .. ... ... ... ... ... i4i 

ASSETS— 0/ Company— Foreign Creditors 

oee v/0»PA£vx ... ... •>. ... ... ... ... ... Jd«7 

ASSIGNMENT— 0/ Money to be acquired in futuro 

See Insolvency 153 

BARRISTER — Of New South Wales — Admission of, for purpose of appearing 
in particular cam — Residence — Intention of practising, A barrister of 
another coloDy will not be admitted for the purpose of appearing in a 
single case; an affidavit of residence in, or intention of practising in 
Queensland is necessary. 

/» re Owen. (Cockle, C. J., Lutwyche, J.) 139 

BILL OP EXCHANGE— 

See Insolvknct 72 

BILL OP SALE — Conntruction of ^ After Acquired property. By a bill of 
sale, the mortgagor, a chemist and druggist, " granted, bargained, sold, 
and assigned" to the mortgagee, all his horses &c., and "all other the 
stores, goods, chattels, and effects, in, upon, or about the house where 
the said mortgagor now resides and carries on business, or which, during 
the continuance of this security, may be in or upon any other premises where 
the said mortgagor shall reside, or carry on business," and after conferring on 
the mortgagee, in default of payment of the moneys intended to be secured, 
a right to take possession of the mortgaged goods and sell, the deed continued 
" provided always, and it is expressly agreed, that the said mortgagee, his 
executors, administrators, and assigns, may enter, under the powers herein- 
before contained, into possession of any property of the said mortgagor, 
which may at any time be on the premises where he may carry on business, 
whether the same shall actually pass by this deed or not, the intention of 
these presents being to make any stock or effects hereafter acquired by 
the said mortgagor, a security to the said mortgagee, whether the same 
is now in his possession or not." Subsequently to the execution of the 
bill of sale, the mortgagor purchased goods from third parties, and, default 
having been made by the mortgagor, the mortgagee took possession inter 
alia of these goods under his mortgage. 

Held that, as the authority given by deed to take possession of after acquired 
property had been rendered complete by an actual taldng possession of the 
goods, the mortgagee could, by the exercise of the power of sale conferred 
on him by the deed, give a good title to those goods. 
Congreve v, Evetts (23 L. J., £x..273), followed. 
Bailey V, MacatUay (13 Q. B. 8L5), distinguished. 

Babtley V, Row. (Lutwyche, J.) ... 33 

BRANDING— /Wcf/oWy Branding— 17 Vic, No, S, ss, S, 10, A conviction 
under s, 6 of 17 Vic,, No., S,of** the illegal possession and branding of a 
filly " is bad. 

R. V. Wilson, Ex parte Fsbbet. (Lutwyche, J.) 12 

BREACH OF TRUST— 

See SoLiciTOB. ... ... ... ^. ... ... ... ... ... 19& 
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BUILDING SOCIET Y— ./ Voo/ hy, for Loan to Shareholder, in insolvency of 
ShanreJiolder 
oee xivsoi<v£Ncv. . • ••• ..• ••. ••. ••• •.. ..i •.. i/u 

CARRIER — OroHH negligence — Express stipuUaUm — Notice, Held that where a 
carrier is guilty of negligence the terms of a special agreement cannot protect 
him. His liability does not cease when he lands goods on a wharf ; he is 
protected to some extent (as if a fire broke out and the goods were 
consumed), but not when the loss arises from gross negligence. 

Pettigbew v. Austbalian Steam Navioation Cot., Ltd. (Lutwyche, J., 

^^vwlkXw| \j% ^*} **• ••• ••• *•• ••* **• ••• ••• ••• XXO 

CAVEAT— 

oee xvEAIi IrBOPKRTz ... ... ... ... ... ... ... ... iDl 

Address of CauecUor, See RFjAL 'PtiOVEB,TY 173 

CERTIFICATE OF TITLE— 

oCe xvGAL It ROPERTx ••• •.. ... ... ... ..i ... ... V7 

Production of , See Kkai, Fbx)terty 160 

CERTIORARI— i2 and 12 Vic, c, 42, s, 25^Commiltal of accused persons^ 
Justices cutting in a ministerial or judicial capacity. On the hearing before 
justices of a charge for an indictable ofifence, the majority of the bench 
thought that the evidence was insufficient to commit, but the minority 
committed the accused for trial. 

Held, on an application for a writ of certiorari to bring up and quash the order 
of committal, that the committal was irregular, but that as justices in 
committing an accused person for trial act in a ministerial and not a judicial 
capacity, a certiorari ought not to be granted. 

R. V. NiCHOLL. (Lutwyche, J.) ... 42 

CHALLENGE— To Array 

AjCo %M \) A* X«»* ••• ••• ••• ••• •■• ■•• •• •-• ••• ^K^/ 

CHATTELS— 

See Criminal Law 109 

CIRCUIT COURT— 

oce JxLANDAMUS ••• ... ... ... ... ••• ••• ... ... xoJL 

COMITY OF NATIONS— 

Oc£ ^xKlUSsx ••! ••• ..a ... *•• ••• ••• ••• ... X 

COMMISSIONER— -For Crovm Lands 

Oee XcLAri LIA.fll.Us ... ... ... ... ... ..• ... .«• ••■ xV/ 

COMMITTAL -5y Justices 

oee kji'so^xxjuaoii 1 1 1 ... ... ... ... ... ... ... ... 4^ 

COMMITMENT- Warrant of 

oco u UoTlCEo ... ... ... ... ... .«• ..I .11 '/} aaU 

COMPANY — Winding up — Foreign creditors — Bight to share in assets. In the 
winding up of a company in Queensland a decree was made that creditors in 
England were entitled to share with creditors in Queensland in the distribu- 
tion of assets realised in Queensland. 

InreTuE Bank of Qqeensland Limited. (Lutwyche, J.) 159 

CONDITION— /m/)o««tWe 

See Contract ... ... ... ... ... ... ... ... ... 124 

CONSIDERATION— fbr Contract 

See CuRPORATiON 103 

. N 
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CONSTABLE— i?e«M/anee qfin execution ofhia duty 

9J WW X X^MdXX^ n ••• ••« ••• ••• ••• ••• ••• ••• ■■• O 

CONSTRUCTION— 0/-Btf/ of Sale 

aCe ISILIi 07 SALE ... .. ... •. ... ... ... ... t>3 

Of Willy See Will 136 

CONSTRUCTIVE FRAUD— 5'ce INSOLVKNOY 149 

CONTRACT — Conditions rendered imposg^le by act of law. Where a condition 
in a contract, made after the passing of an Act of Parliament and the issue 
of a proclamation thereunder, is thereby rendered impossible of performance, 
the non-performance of the condition is not thereby excused. 

Maf utile V. De Wolf{^ E. & B., 844) discussed and distinguished. 

Antill V, Scott (Cockle, C. J., Lutwyche, J.) 124 

Consideration for 

See Corporation 103 

With Corporution, not under Seal 

See Corporation 103 

Sale of cattle — Delivery — Time oj Payment — Promissory note — Credit — 
Damages for breach. By an agreement, dated 15th August, 1865, 
the defendant agreed to sell, and the plaintiff to buy, 1,200 head of cattle, 
£4 per head for bullocks, and £3 for cows, the cattle to be delivered at C, 
approval being taken on the station in monthly drafts of 100 head, more or 
less, delivery to commence early in December, 1865, on a day to be agreed 
upon, and to continue over twelve months, payment to be made by approved 
endorsed bills at three months, dated from the day of delivery. 

As plaintiff did not give defendant an approved indorsed bill when demanded 
on 15th February, defendant refused to deliver any more cattle. 

A draft of 100 were delivered on the 4th February, and payment made for the 
same on 22nd February. 

Upon an action for breach of the agreement, Lutwyche, J. , directed the jury 
that payment was to be made at C ; thatpaymen t and delivery were not concurrent 
acts ; that delivery was to precede payment; that payment was to be made to 
defendant, wherever he happened to be, or his authorised agent; and that the 
time of payment was three months after delivery at C. 

Held, that the defendant was not entitled to avoid the contract, and that 
the plaintiff was entitled to damages, including his expenses incurred in going 
for delivery which was refused. 

Hddy also, that where an agreement is made that a bill at a certain date 
should be given in payment for goods, that agreement operates as a giving of 
credit, and debars the seller from suing for goods sold and delivered before the 
period when the bill, if given, would have become due. 

Pollock v. Mackenzie (Cockle, C. J., Lutwyche, J.) ... 156 

CONVEYANCE— % Sheriff 

5e6 Real Propkhty 126 

CORPORATION- Wrongful dismis8al-Contra4:t- Want.ofconsideralion-Indebita4tL8 
count — Contract with Corporation not under seal. Where a plaintiff claimed 
damages for wrongful dismissal from the office of architect and surveyor 
to a Municipal Council, and by the by-laws of the Council all permanent 
appointments were to be made by a majority of votes of the Council, and 
• the salary and remuneration to be fixed for that municipal year, the plaintiff, 
having failed to prove willingness to accept any remuneration the Council 
might fix, was non-suited. 
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C0BP0RATI0N-^(707l/mU^(2. 

QtUBve, whether a contract for service as above with a corporation must be 

under seal. 
B, V, Justices of Cumberland, (17 L. J., Q. B. 102), considered. 
ElderUm r. Emmens (4 C. B. 479) and Goodman v. Pocock (15 Q. B. 676) 

approved. 
PoBTEB V, Municipality of Bbisbake (Cockle, C. J.,Lutwyche, J.) ... 103 

COSTS — Against justices. Where magistrates retain counsel to support a con. 
viction after the Attorney-General has advised that the conviction cannot 
be sustained, and a writ of prohibition is granted, they are liable for costs. 

R. V. Wilson, -fi^a:|?aW€ Febbet (Lutwyche, J.) 12 

Costs against justices — Costs not asked for in the rule nisi — Prohibition, 
Costs will not be awarded against justices on the making of a rule absolute 
where they have not been asked for in the rule nisi. 

Ex parte Keyse 117 

In Insolvency 

See Insolvency 14 

Irrelevant or scandalous matter in affidavits. Costs of affidavits containing 

irrelevant or scandalous matter will be disallowed 
Slack v, Bubt (Lutwyche, J.) ... 50 

Public Officer. An official assignee who neglected to remove a caveat 
after parting with his interest in land, was ordered to pay the costs of an 
application for its removal. 

Be Beauckamp, Ex parte Keane (Lutwyche, J.) 161 

Taxation of — Charge by Queensland solicitor in a sum in gross for work 
done by N,S, W, solicitor— Disallowance of charge tohere no necessity appearing 
for employment ofN,S, W, solicitor. Where in a bill of costs a sum in gross 
was charged for services rendered by a New South Wales solicitor, and no 
evidence was advanced as to the necessity of the employment of a solicitor 
outside the colony of Queensland, although there was evidence that for the 
work actually done the charges were reasonable. 

Held, that the charge must be disallowed. 

RiCHABDS V, Watt (Cockle, C. J.) 143 

COUNTS — In information — Two counts in same information for felony or mis- 
demeanour 
See Cbiminal Law ... ... ... ... ... ... ... ... 146 

CREDIT — See Contbact 156 

CREDIT— 5^e€ Cbiminal Law 109 

CRIMINAL LAW — Criminal proceeding — Justices^ reJiisaX to hear evidence — 
The Licensed Publicans* Act of 1849 {IS Vic, No, 29), ss, 2, 69—17 Vic, 
No, 6, 8. S—Sale of liquor in quantity not being less than two gallons. 
Whenever a statute authorises the imprisonment of an ofifender against its 
provisions, whether it be as the primary punishment for the offence, or as 
punishment in the last resort, the proceedings against him must be regarded 
as a criminal proceeding. 

R, V, White, Ex parte Sidney (Lutwyche, J.) 9 

Crown Case reserved — Amendment — CommeTit on Judge's summing up — Question of 
fact --Mandamus — Criminal Practice Act of 1865 {29 Vic, No, 13), ss, 48, 61, 
Where a Judge of Assize has refused to state a point raised by counsel in a 
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Criminal Law — Continued, 

crown case reserved by him on other points, the proper time to bring the 
matter before the Fnll Court is on the hearing of the Crown Case reserved. 

Qucere whether a mandamus will lie against a Judge of Assize. 

A comment made by the Judge in the course of his summing up on the facts of 
the case is not a point of law that can be reserved. 

R. V, Gkiftin (No. 2) (Cockle, C. J., Lutwyche, J.) 182 

Crown Prosecutor — Right of reply where prisoner calls no evidence. No 
counsel, excepting the Attorney-General, on behalf of the Crown, or a 
counsel representing the Attorney-General and so acting, can reply, as of 
right, on the defence of a prisoner who adduces no evidence. 

R. V. Hennkssy (Cockle, C. J., Lutwyche, J.) 147 

Crown prosecutor — Right of reply — District Court, The Crown Prosecutor 
in the Supreme Court has a right to reply, even though the prisoner call 
no evidence. 

Qucere whether the same rights exist under The District Courts Act. 

R. V. Lewis (Cockle, C. J., Lutwyche, J.) 138 

Evidence — Murder — Other felonies — AdmisihUity of— Motive — Res gestae. On 
the trial of a prisoner for murder, evidence is admissible of other felonies 
committed by him where they prove a motive for the commission of the 
crime or form part of the res gestae, 

R, V. Gbiffik (No. 1) (Cockle, C. J., Lutwyche, J.) ... 176 

False pretences— 7 <fc 8 Geo, IV., c. S9, s. 63—** Chattel"— Credit. Bread, 
meat, drink, and refreshments are ** chattels "within the meaning of the Act, 
7 & 8 Geo. IV., c. 29, s. 53. 

R. V. Bennett (Cockle, C. J., Lutwyche, J.) 109 

Information — Counts for fdony and misdemeanour — Amendment reused — Plea. 
An information contained a count for felony, with a count for a misdemeanour. 
Leave to amend was refused. The accused pleaded and no Evidence was 
offered on the felony, and the prisoner was convicted of the misdemeanour. 

Held, that the conviction as to the misdemeanour must be sustained. 

R. V. Ferguson (27 L. J., M. C. 61) followed. 

R. V. Attwood (Cockle, C. J., Lutwyche, J.) 146 

Information — Objection to — Time for objection — Commission of Grown Prosecutor, 

A prisoner, arraigned on a charge of murder, pleaded not guilty. His 

counsel then took objection to the prisoner's trial on the information filed 

against him, on the ground that it was signed by a Crown Prosecutor who 

was not acting under a valid commission. 

Held, that the objection was taken too late, as the prisoner had already pleaded 
over. 

R V. Collins (Lutwyche, J.) 112 

Larceny — Absolute and special Property — Felonious intent, N. was charged 
with fitealing and receiving two kegs of brandy, seized by K, a sergeant of* 
the police, in the execution of his duty. The jury found as a fact that N. 
intended to deprive K. of his whole property in the goods, but had taken 
them for the benefit of the former owner. 

Held, that ou those facts a conviction of larceny could not be sustained. 

R, V. Knight (2 East. P. C. 510), followed. 

R. V. NuoENT (Cockle, C. J., Lutwyche, J.) 135 

Seditious Libel 

O^c j^ix^ivXi ttt *•• •■• #•• ••• ••« ••• ««9 ,,^ Ot^ 



213 

CRIMINAL PROCEEDING— T'ei!^ 0/ 
See Criminal Law 

CROWN CASE RESERVED— 

Set Cbiminal Law 

CROWN— (7o8^« cbgairist 

See Costs 

CROWN LANDS — MandamuH to officer administtring Crown. Lands Act 
See Mandamus ... ... ..« ..• 

CROWN PROSECUTOR— Commw«io» of 

See Criminal Law 

CROWN PROSECUTOR— i?»yA/ of reply 

See Criminal Law 

DAMAGES — Against public officer for breach of duty 
See Right of Acjtion... 

DEED OF COMPOSITION— 

See Insolvency 

DEFAMATION— 
See Libel 



• • • / • • • 



DEFECT OF TITLE— 

See Sale op Land 

DELIVERY— 

oee Vy ON TRACT •■• ... ... ... ... ... ... ... 

DISCKARQE— Of servant 

See Master and Servant 

DISCRETION— 0/ Registrar-General 

See RBikL ProPi^rty 

DISMISSAL — Action for wrongful 

See Corporation 

DISSOLUTION— 0/par^ncr««p 

See Partnership 

DISTRESS— D^ective warrant of 

066 x OLICE ... ... ... ... ... ... ... 

EQUITY— O/u^t/e to a settlement 

See Insolvency 

See Husband and Wipe 

EVIDENCE — Application for appointment of receiver 

oee xvECEiVER ... ... ... ... ,,, ... ... ... ,,a 32 

Of other felonies — Motive — Res gestae 

See Criminal Law 176 

Parol evidence to vary written deed. Parol evidence is inadmissible to vary a 
written document. 

Slack v. Burt (Lutwyche, J.) 60 

Wi'cmqful admission of — New tried 

oee irRACXlCE ... ... ... ... ... .., .., ... ,,, ^o 
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EXECUTION— j?5 Ftc, No. IS, ««. S8, 43S Vic, , No. 18, a. 1—25 Vic. , No. 14— Ft- 
fa, — Direction to Uvy on goods and chatteU only. A writ directing the Sheriff 
to levy upon goods and chattels does not authorise him, in virtue of 
section 38 of 25 Vic, No. 13, to levy upon lands. A levy and sale by 
the Sheriff is not of the less effect, by reason only of its having taken place 
before a memorial of the writ was, under section 91 of 25 Vic, No. 14, 
entered on the register book. 

Sx parU The Bank of Australasia. In re The Rkoistrab-Gekkral ani> 
THB Master of Titles (Cockle, C. J., Lutwyche, J.) 126 

On Foreign Judgments, Summons /or 

5ee FoRBioN JnuoMENT 2S 

EXECUTOR — Judgment against heir-at-laio cts executor 

See Heir-at-Law — Real Property 97 

EXPRESS STIPULATION— 

oee Vy A rkier i>> ••• , , , 4.» ••• ••• ••• ••• ••■ ii.«> 

EXTRADITION— 

oee £\. rraoT ••• ••• •!• ■•• ••• ••• ••• ••• ••• ''- 

FALSE PRETENCES— 

See Criminal Law ... 109 

FELONIOUS INTENT- 

See Criminal Law 135 

FL FA.~- 

See Execution 126 

FOREIGN CREDITORS— 

See Company .. 159 

FOREIGN JJJ'DGMK'ST— Summons for issue of execution on memorial of foreign 
judgmerU— Right of defendant to impeach judgment after memorial fled — 
19 Vic, No. 12, s. 3—20 Vic., No. 25, s. IS. On the return of a summons 
under 19 Vic, No. 12, s. 3, founded on a memorial of a judgment of New 
South Wales, calling on a defendant to show cause why execution should 
not issue in the Supreme Court of Queensland upon such judgment, the 
defendant filed an affidavit stating that he had never been served with the 
writ in the action, either personally or by its having been left at any residence 
occupied by him. 

Held, that a memorial of a foreign judgment is only jprimd fade evidence that 
the judgment was obtained in due course of law ; that any defence which a 
defendant might plead on an action of debt on a foreign judgment will be a 
good answer to an application for the issue of execution under s. 3 of the 
Act 19 Vic, No. 12 ; and that, as the evidence adduced by the defendant 
raised reasonable doubts as to whether he had received proper notice of the 
proceedings in the action, the plaintiff was not entitled to the summary 
relief asked for, which should only be granted in very clear cases. 

Barker t?. Johnson (Lutwyche, J.) 2S 

FRAUDULENT PREFERENCE— 

5'ec Insolvency 72 

YViAVJ)^— Statute of 

^^tf Insolvency 91 

Constructive 
fi'tf^? Insolvency 14^ 
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FUGITIVE OFFENDERS- 

OCC t% tVi> Ko X ••• «•• t*t ••• ••• ta« •• t* X 

GARNISHEE— 

066 xRACTIOa ••• ,•• ■•• ••• ••• ••• ••• •>• ••• x'tM. 

GENERAL WORDS --Merpretation of 

See Power of Attorney 99 

QOVEBNMENT OAZETTJ^—Advertkement in^Noiice 

See Insolvency 16 

HABEAS CORPUS— 

OCC ^^JChmIShSa ••# ■•• ••• •*• ••• ••• ••• ••• ••• X 

See Justices ... ... ... ... ... ... ... ... 77* HO 

HEIR-AT-LAW — Sale of interest of heir in land, under jvdgmtnt and execution 
against him as executor. The interest of an heir-at-law in land is not 
afifected by a judgment against him as executor. 

i?e Baxter (No. ]) (Lutwyche, J.) ^ 97 

HIGHWAY— 

oee JtvEAIi xROPEBTY ... ... ..• i.. ••• ..• ••• ••• Xov 

HIRED SERVICE— 

See Master and Servant 77 

HUSBAND AND WIFE— ATUe-nuptial agreement to settle— Post-nuptial 
settlement — Execution against husband— Equity of wife — Notice — Beal 
Property Act of 1861 {S5 Vic, No. I4)* G, previous to his marriage, agreed 
to settle on his intended wife a sum of money given her by her mother. 
Some time after the marriage apiece of land was purchased with that money, 
and her husband executed a settlement in her favour, but the deed was not 
registered. A judgment was signed in the Supreme Court, and the land in 
question was sold in execution to the judgment creditor, who had notice of 
the wife's claim to the land. 

Held that the wife's equity must prevail over that of the creditor. 

CoRFiELD V, Groundwater (Cockle, C. J.) 194 

HUSBAND — Life interest of in lands of wife 

See Real Property 173 

ILLEGALLY BRANDING - 

-j^Ow J3XvAM J-^J-^Ur ••• ••% ••• ••• ••• •■• •■• ••■ ••• A^Hi 

IMPOSSIBLE CONDITION— 

See Contract ... ... .. ... ... ... ... ... ... 124 

IMPRISONMENT — Liability to, as teat of criminal proceeding 

See Criminal Law ... ... ... ... ... ... ... ... 9 

INFORMATION — Counts for ftlony and misdemeanour 

See Criminal Law ... .. ... ... ... ... ... ... 146 

Ex officio by Attorney-Oeneral 

OCe XdlDlaHj ... ... ... ... ... .a. ... ... ... DO* 

Objection to— Time for objection 

See Criminal Law 112 

INJUNCTION - 

See Partnership 50, 18& 
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INSOLVENCY— -4dt;<?r/if«ii^ii/ in Oovemmeni OazetU^B Ttc, No, 17, S8. 1£, 
S4 — Payment withotit notice of sequestrcUion,* The publication of a 
sequestration order in the Oovemment OaaeUe is not a notice of insolvency 
to all the world. 

I» re MoBTOVf She parte Gray 16 

Costs — Petition for sequestrcUion — Dismissal oj petition — 6 Ftc, No, 17, 
ss, IS, 16, 17 — History of doctrine of rights of parties to costs, A 
petition had been filed for the compulsory sequestration of the estate of B, 
and dismissed with costs, to be taxed in favour of B. and the creditors who 
shewed cause against the sequestration. 

Held, that the costs should be taxed as between party and party. 

If the remedy sought in the Insolvency jurisdiction of the Court is of an equit- 
able nature, costs should be given in accordance with the rules laid down by 
the Courts of Equity. If the remedy be a legal one, costs should be awarded 
as at law. 

In re Birkma^t, Ex parte Piokkbino (Lutwyche, J.) 14 

Deed of composition — Stay of proceedings — Secured creditors — Majority oJ 
erediUyrs — Insolvency Act of 1864 i^S Vic,, No,, 25) s, 129 — 
In ascertaining whether a deed of composition has been executed by a majority 
of creditors, all the creditors must be taken into account, whether or not 
they have security for their claims, and, in the case of secured creditors, to 
the f uU amount of their claims. 

In re Cbibb, Ex parte Cbibb (Lutwyche, J.) 162 

Equitable assignment of money to h* acquired in futuro — Insolvency oJ assignor ^ 
28 Vic,, No, 26, s, 100, In equity an assignment may be made of money to 
be subsequently acquired, and, if made for a valuable consideration, such an 
assignment will prevail over the claim of the Official Assignee iu the event of 
the assignor becoming insolvent. 

C, as security for advances made by a bank, directed, in writing, the Immigration 
Agent to pay the bank all moneys due or to become due to him. The bank 
made advances and received payments from time to time. C. became 
insolvent, and the balance due to him was paid to the Official Assignee. 

Held, that there had been an equitable assignment which operated on the 
money as it became due, and that the bank were entitled to the balance. 

Holroyd v. Marshall (33 L.J., Ch., 193) followed. 

He CosTiN, Ex parte Commsbcial Banking Co. of Sydnet (Lutwyche, J.) 153 

fraudulent preference — * * A lienation or transfer " — Conveyance without consideration 
made within twelve months of sequestration — Alien — Conveyance by alien after 
marriage in pursuance of verbal articles made b^ore marriage — W\fe*s equity 
to a settlement — Promise not in writing — Agreement taken out of the StattUe oJ 
Frauds by part performance — 5 Vic , No, 17, sec. 7—StatuieofUses {27 Hen. VIII, 
c, 10). D. , an alien, prior to his marriage with S. , agreed by verbal articles to 
settle on her and the children by her former marriage the proceeds of the 
intestate estate of her late husband, and after marriage failed to do so ; 
but the moneys of the intestate were treated as belonging to his wife, 
and were expended by her on certain real estate purchased for her 
absolutely, and in the indenture of purchase therefor her husband joined. 
A mistake having been made in the legal form of the deeds, an instrument 
of trust was prepared on May 17th, 1862, by D. alone, whereby D. granted 
and released unto the trustees the land in question, to hold the same unto 
the said trustees and their heirs, to the use of his wife for her life, remain- 
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der to the use of the trustees, their heirs, and assigns to the use of the 
lawful children of D., on the body of his wife begotten, and the heirs of 
their respective bodies, in equal shares as tenants in common. The estate 
of D. was sequestrated in 1862. On a motion to set aside the indenture 
of May 17th, 1862. 

Heldf that there was no "alienation of transfer" within sec. 7 of 5 Vic, 
No. 17, and that D's. wife had an equity to a settlement. 

Held further, that there had been sufficient part performance of the parol promise 
to make a settlement, to take the agreement out of the Statute of Fratids; 
and, also, that the conveyance of May 17th, 1862, being made by an alien, 
was of no effect. 

In re Doutbbe, Bx parte Bell (Lutwyche, J.j 91 

Fraudulent preference — Bill of exchange — o Vic, No, 17 1 a* 8, L. & Co. drew a 
bill of exchange on H. & Co., who accepted it on the 4th July. The bill 
was indorsed by Li. A> Co. on 9th July, and discounted by the Bank of 
Australasia on the 11th. 

L. & Co. suspended payment on the 5th July, being indebted to the Bank to 
the extent of £5,000 ; but the estate was not sequestrated antil September 
following. 

H. & Co., in an action by the Bank, pleaded that L. & Co. were insolvent at the 
date of indorsement, and that the Bank were aware of that fact ; and that 
they (H & Co.) were, at the time, creditors of L. & Co., who had committed a 
preference by indorsing the bill to the Bank, within the meaning of s. 8 of 5 
Vic, No. 17t for the purpose of reducing their debt to the Bank. 

Held J that there was no evidence that the Bank had notice of the insolvency 
at the date of the indorsement, and that the plea was bad. 

Held cUho, that the words '* having the effect of preferring any existing creditor " 
in s. 8 of the Insolvency Act, 6 Vict., No. 17, indicate a fraudulent preference, 
and that there was nothing in the case to shew either fraud or a preference. 

Bank of AusTRALAdiA v. G. k J. Harris (Privy Council) .. ... 72 

Mortgage — Insolvency of mortgagor -Sale by mortgagee — Purchase by agent — 
Gomtructive fraud —Proof of debt—iS Tic, No. £5, ss. 100, 175. \V. 
granted a mortgage of certain land to G. with a power of sale in case of 
default. W. subsequently executed a deed of assignment for the benefit 
of all his creditors. The mortgaged property was sold by G. and realised 
less than the sum advanced, the purchaser being a clerk in the employ of 
G.'s solicitors. G. sought to prove in the estate for the unsecured balance. 

Held, that the purchase was colourable, being made on behalf of G. , and the 
claim was disallowed. 

A mortgagee with power of sale is a trustee, and cannot, without the express 

consent of his cestui que trust, purchase an estate of which he is the 
mortgagee. 

Re White, Ex parte Goggs (Lutwyche, J.) 149 

Proof of Debt — Loan by Building Society to a shareholder — Insolvency of 
shareholder — Bight of Society to prove in estate. A Building Society 
advanced money to one of its shareholders, who subsequently assigned 
his estate. 

Held, that the Society, having dealt with the insolvent as an intending free- 
holder, and not in the ordinary course of his business, could not compete with 
the creditors of the shareholder, and a claim to prove for the balance of the 
cash advanced was disallowed. 

In re Forsyth & Co., Ex parte Petrib (Lutwyche, J.) 170 
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Is&OLYE^CY—Confinued. 

Proof of deht—Rentr^LeoM^^S Vic, No. £5, «. !£€. Section 126 of The 
Inwlveney act of 1864 refers only to cases where rent is due and a right to 
distrain exists. 

2nre Hassall v. Ooo, Ex parte Hughes (Lutwyche, J.) 168 

Proof of debt— Rent^28 Vic,, No, £5, «. 1£6, Where rent is payable quarterly, 

the landlord cannot prove a debt for rent pro tanto as a preferent claim. 
In re Hassall v. Ooo, Ex parte Htighee (p. 168), followed. 
In re F&asxb, Ex parte Toowoomba Gas Cot. (Lutwyche, J.) 175 

Of one or two, joint tenants 
See Joint Tenants 40 

INTEREST — Of judge in wJbject nuUter of action —Consentivs tollit errorem. 
In an action to decide the validity of an hypothecation of freight and cargo, 
the judge, before whom the action came for trial, was one of the consignees 
of the cargo. At the hearing, counsel for both parties waived any objec- 
tion on the ground of interest, and the action was accordingly heard and 
judgment delivered. 

Heldf that in some few cases, from necessity, an interested person is allowed 
to adjudicate, it being considered a less evil that he should do so than that a 
failure of justice should take place. 

Held, further, that in the present case the consent of the parties prevented the 
taint of interest being fatal to the proceedings. 

"The Vebnon " (Cockle, C. J.) 119 

« 

Of juror in verdict 

Oc6 XT aALtx'IC/A ••• lai !•• ••• ••• •!• ••• .•• •• Htf 

INTERPRETATION— 0/ PoiMr of Attorney 

See PowKK OP Attobney 99 

JOINT TENANTS — Mortga>ge by one tenant — Insolvency — Partition — Tenants in 
common. A Crown grant was made to two joint tenants, one of whom 
mortgaged his interest and was subsequently adjudicated insolvent, and the 
equity of redemption became vested in the Official Assignee. 

Held, that the joint tenancy was severed, and that the other tenant and the 
Official Assignee became tenants in common. 

A joint tenant cannot forfeit more than his own share in a joint tenancy. 

Paten r. Cbibb (Lutwyche, J.) 40 

JUDGE' Of Assize 

See Mandamus... ... ... ... ... ... .. ••• 182 

Interest of, »n subject matter of action 

oc£ xNTEBKST ... ... ... ... .. ... ... •.• ••• x XXf 

Summing vp of 
See Cbiminal Law 182 

JUDGMENT— -4, 7am«^ heir-at-law as executor -Sale of interest in land 

See Heib-at-Law ... ... ... ... ... ... .. ••• 97 

By default — Va>cation of 

oee X BAcncE ..• ... ••• ... ••• ••• ••• ••• ••• ^ ^^ 

Bcifistration of— Application to bring land under Real Property Act 
See Real Pbopebty 56, 60 
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JUDICIAL OFFICER— 

See Cebtioram... 42 

Action against 

See Right of Action 19 

JURISDICTION" — Of Supreme Court to deal vMh prisoner charged with offtnce 
committed without territoriallimits of the colony 
aee ^aaEst ... ... ... ., ,, ,,, ,,, ,,, ... ... 1 

JUROR — Interest in verdict — Sew trial 

oee Jr aACTIGK ... ... ... ... ... ... ... ... ... oO 

JURY — Special jury — Challenge to array — 11 Ftc., No, SO^ sa, 8y ^4, 56 — 
Bevieion oj jury list — Panel selected by an interested party. The list for 
special juries was selected by the sheriffi Magistrates were summoned to 
attend to revise the list, one of which magbtrates was in the employ of the 
plaintiffs. 

Held, that there was no ground to challenge the array. 

Bank OF Australasia r. BoYLAND. (Lutwyche, J.) 48 

JURY LIST — Bevision by interested party 

O CC V U JBr X ••• ••• ••• •• ••• ••• ••• ••• ••• ^O 

JUSTICES— Co«to against 

tjce v^Oisxs .*• ... ... ... ... ... ... ... X ^f ^ X. 4 

Form of warrant of cominitment — 11 and 12 Ftc, c. ^5, ss, 17,21 — Habeas Corpus, 
A warrant of commitment of a defendant convicted of absenting himself 
without leave or lawful excuse from his hired service, did not recite that the 
defendant had been '* duly convicted'' of such offence, but merely stated 
that he did so absent himself. 

Held thitt the warrant of commitment was bad, and that the defendant must 
be discharged. 

R. V. Zahn, j^a; /}ar^e Zahn. (Lutwyche, J.) 77 

HABEAS CORPUS — Defective warrant of commitment—No offence charged in 
warrant, A warrant of commitment must show the offence with which the 
prisoner is charged. 

i?e Stockdale. (Lutwyche, J.) 110 

Ministerial and judicial capa>city — Committal of accused persons 

oee vyKKTIOxbARI .. ... ... ... ... ... ... ..i ••• Vu 

LAND AGENT— 

o66 JSkLANDAMUS ... ... ... ... ... ... ... ... ... lui 

LARCENY— 

/S^ee Criminal Law 135 

LEASE— Proof of debt under 

/S^ce Insolvency - 168 

LIBEL — Action for Libel-— Publication of report of proceedings. An application 
for an order to forbid the publication of a report of the proceedings in a 
demurrer to a plea to an action for libel, as being likely to prejudice the 
plaintiff before the trial of the action, was refused. 

Cooper v, "The Queensland Daily Guardian "(Cockle, C. J. , Lutwyche, J. ) 193 
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Libel— Continued, 

Seditiotu libel — If^amuUion by AUomey-Oeneral^ ex officio^ by resolution oj the 
Legislative Coundl — Charge to jury in trUd for seditious libel — Law and 
custom of Parliament— SB Oeo, III., c 60, s, 1, The Attorney-General, 
ex officio, by direction of the Legislative Council of Qaeeusland, filed an 
information against the printer and publisher of a newspaper, for an alleged 
seditious libel on that body. 

LuTWYCHEy J., charged the jury that a seditious libel could not be published 
of and concerning the Legislative Council. 

R. V, PnoH. (Lutwyche, J.) ... ... ... ... ... 63 

LICENSING ACTS— Under criminal proceeding 

iSee VySIMINA.L LiAW ... ... ... ... ... ... ... a 

LIEN — On lodger's goods by lodging house keeper 

See Lodging House £lE£peb 84 

LIEN ON WOOL — Liability to stamp duty as a mortgage 

See Stamp Duty 152 

LODGING HOUSE KEEPER— i^ten for board ofi lodger's goods. Save by 
express agreement a lodging house keeper has no lien for board on his 
lodger*s goods. 

McInerney r. 0*Neill (Lutwyche J.) 84 

M A JORITY— 0/ creditors 

See Insolvkkgy ... 162 

MALICE— /n ptd>lic officer 

See Right of Agtiok... ... ... ... ... ... ... ... 19 

MANDAMUS — Circuit Court — Judge of Assize. Quaere whether a mandamus 

will lie to a Judge of Assize. 
R. V. Gbiffith (Cockle, C. J., Lutwyche, J.) ... 182 

Crown Lands Alienation Act of 1868 {SI Vic., No. 46, ss. 6, 8y 21, SS, S8, 40, 46, 
^7) — Land Agent — Commissioner — Inferior ministerial officer. A mandamus 
will not lie to a Land Agent for a refusal to take applications under s. 47 of 
The Crown Lands Alienation' Act of 1868. 

R. t;. Hebney, Ex parte Davenpobt (Cockle, C. J.) 197 

MANDAMUS— To Regvttrar-Oeneral 

See Real Pbopebty 201 

< 
MARRIED WOMAN — Land registered in name of married woman 

See Real Property ... ... ... ... ... ... .. ... 173 

See Husband and Wipe 194 

MASTER AND SERyAl!iT— Blacksmith— SS Vic., No., 11, ss. 2, S. A black- 
smith is a servant within the meaning of The Masters and Servants Act oJ 

1861. 
R. V. Zahn, ^a; paWe . Zahn (Lutwyche, J.) 77 

Ground for discharge from service—Shepherd — 5 Eliz., c. 4 — ^ Geo. IV, c. 8S, 

s. 24. The Act 6 Eliz. , c. 4, is in force in this colony. 
A shepherd is a servant in husbandry within the meaning of that Act. 
Walsh v. Kent (Lutwyche, J.) 44 

MASTER OF TITLES - 

See Real Property ... ... ... ... ... ... ... ... 136 
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MAXIMS — Con8e9i8ti8 tollU errorem 

See Interest* 119 

Noacitur a sociia 

See Power of Attorney 99 

MEMORIAL— OZ/oreiflr?* Judgment 

See Foreign Judgment ' 28 

MINE— 

oec JmIntng .«. ... ... ... ... ... ... ... ... loo 

MINING—" Mine," The meaning of the term * * mine " considered. 

Canny v. Curtis (Cockle, C. J.) 186 

MINISTERIAL OFFICER— 

See Certiorari 42 

See Real Property 201 

Action against 

See Right of Action 19 

Inferior ministerial officer 

oee JuANDAMUS ... .. ... ... ... .. ... .. ... 197 

MISREPRESENTATION- 

iSee Sale of Land 85 

MORTGAGE— C7o2^ra6^ transaction 

/S'ee Insolvency 149 

By one of two joint tenants 

iSfec Joint Tenants 40 

By one partner to another of interest in partnership property 

See Fab.t}hi£BSIlip 50 

Sale by mortgagee and purchase by his agent 

oce Insolvency ... .. ... ... ... ... ... ... I4ii 

I/LOTIVE— Evidence to show 

See Criminal Law ... ... ... ... ... ... ... ... 176 

MURDER— 

/S^ee Criminal Law 176 

NEGLIGENCE— ZiaWZtYy of carrier for 

(jCe yy AKR 1 JSK ... ... ... ... ... ... ■.. ... ... XJIO 

NEW TRIAL— 

oee X RAuxicE •.. •.. •.• <• ^^ ... ... «•• ... o*9 

NEW SOUTH WALES— 5arn««er of 

Oc6 J3AAxUojkl£R ... ... ... ••. .•« !•• ••• ••• It. XO«/ 

NOTICE— 

Oee \jAi»Bt\ K n ..• ... ... ... .i'. ••• •■• ••« ••« X M-iy 

Of sequestration 

^ee Insolvency ... ... ... ... ... ... ... 16 

Ofmfe*s equity to a settlement 

iS'ee Husband AND Wife .. 194 

OFFICIAL ASSIGNEE— 

fi^ee Insolvency — Real Property ... ..173 

PAROL EVIDENCE- 

oCe xliVIDENCE ... ... ••• ••• ••• ••• .«• •• ... oU 
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PARTITION— 

/8^ee Joint Tenants • 40 

PARTNERSHIP — Injunction —Aiininy partnership — Dissolution, An injunction 
restraining an alleged partner from disposing of a nugget of gold discovered 
by such partner was, on consideration of the facts, dissolved. 
The meaning of tho term " mine " considered. 

Canny V. Curtis. (Cockle, C. J.) .. 186 

Mortgage of interest hy one partner to another — Power to sell — Waste — Dissolution — 
Injunction — Parol evidence inadmissible to vary a deed, B. and S. entered 
into partnership as graziers for five years, and, by the deed of partnership, 
it was stipulated that S. should reside on the station, and that B. should 
provide for the payment of the purchase money ; and that, if either partner 
did, or omitted to do, anything to the prejudice of the interest or business 
of the firm, the other partner should be at liberty to give the offending 
partner notice, in writing, of the dissolution of the partnership. By a 
mortgage on the same date, S. assigned his moiety of the station, etc., to B., 
to secure the repayment of S.'s share of the purchase money, subject to the 
proviso, that, if default should be made in the payment of any sum thereby 
secured, or of any interest thereon, B. might, without any notice to S. , enter 
and sell S.'s share of the partnership. 

S. entered into possession, but paid no interest. B. subsequently gave S. notice 
that his authority to deal with the station was determined, and placed M. 
in possession. No notice, in writing, was given to S., declaring the partner- 
ship dissolved. B. advertised the sale of the station and stock. S. obtained 
an injunction, restraining B. and M. from selling, or otherwise disposing of 
the station and stock. 

On a motion to dissolve the injunction, Jield, that the conduct of B. amounted to 
waste, and that S. would have been entitled to the injunction if no power to 
sell had been provided in the mortgage deed ; but, as the defendant had 
power of sale under that deed, the injunction was dissolved with costs. 

Cojitmv, Homer, 5 Price 537, and Read v. Bowers, 4 Bro. C.C. 441, distinguished. 

S. alleged an oral agreement, made at the time of the execution of the mortgage, 
relieving him of the liability to pay interest if the station did not pay 
expenses, in consideration of his managing without salary. 

Held, that the evidence was inadmissible to vary the mortgage deed. 

Slack V. Bhrt. (Lutwyche, J.) ... .-. ... ... ... ... ... 50 

PETITION— -FV>r sequestration 

See Insolvency ... ... .^. ... ... ... 14 

PLEADING— 

O S0 Jl XLaO X 1 XjMi ••• ••■ ••• ••« ••• ••• ••• ••• ••• ^ m i mt 

Duty officer, how pleaded 

^£0 Right OF Action ... ... ... ... ... ••• 19 

POLICE — Resistance oj constable in the execution of his duty — Defective warrant 
of distress— 13 Vic,, No, 29, «. 69—14 Vic, No, 43—19 Vic., No, 24, s, 19, 
It is the duty of a constable to execute a warrant of distress even though he 
knows it to be defective ; and a person resisting a constable in executing a 
defective warrant of distress is liable to conviction under s. 19 of 19 Vic, 

No. 24. 
R. r. RoYDS, -^a: ^ar^c Sidney (Lutwyche, J.) 8 

POST NUPTIAL SETTLEMENT— -4w<e nwptial agreement to settle 

/9«« Husband AND Wipe ... <^ ... 194 
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POWER OF ATTORNEY— 

£je€ -tAAOTlClC ... ... ,,, — ... ,,, ,,, ,,, ,,, 141 

IrUerpreUUion — OenercU loorda— Power ofnale — Noscitur a sociis—^S Vic,, No, 
14t 8, Ij^ On the principle of noscitur a aociU certain powers of attorney, 
the terms of which gave general powers to the attorney, were construed as 
containing no power of sale. 

In re Baxter (No. 2) (Lutwyche, J.) 99 

POWER OF SALE— 

See Power of Attorney 99 

FBACTlOE—OamMhee— Equitable eueignmerU of debt be/ore judgment — Prospec- 
tive debts — Power of Attorney — Power to assign. An equitable assignment 
of money before a judgment is sufficient to bar a subsequent garnishment. 
Prospective debts may be assigned. 

Hyallv, Rowles, 1 Ves., 348, followed. 

Keith V. Butler & Foster (Lutwyche J.) Hi 

PRACTICE— .^ttry 

06c tl U R X ••• ... ... ... ... ... ... ... ... 4o 

New Trial — Wrongful admission of evidence. Where, at a trial, 
evidence had been admitted which was irrelevant and which tended to 
distract the minds of the jury from the question of fact which they had to 
try, and to create in their minds an undue bias in favour of the defendants, 
a new trial was directed to be had. 

Bartlet V. Row (Lutwyche, J. ) 33 

New trial — Interest of juror in verdict. On the trial of an issue 
to decide the ownership of property, one of the jurors was a judgment 
creditor of a person whose assets would be materially increased or de- 
creased by the result of the verdict. On a motion for a new trial on the 
ground of the interest of the juror in the verdict, the juror made an 
affidavit that he was not aware, at the time of the trial, that the verdict 
could have. the slightest influence on his claim against his judgment debtor. 

Held, that the interest of the juror in the verdict was not a sufficient ground 
for a new trial. 

Bailey v, Macaulay, 13 Q. B. SI 5 distinguished. 

Bartlet v. Row (Lutwyche, J.) 33 

Pleading — Delivery of declaration during vacation — Judgment by 
dejault — Vatatiim of judgment, A judgment for plaintiffs signed for default 
of plea by defendant, where the declaration had been delivered during 
vacation, was set aside. 

Stewart v, Fitzqerald (Lutwyche, J.) 122 

PRESUM PTION— 0/ death 

£y^€ W Xuij •• ••• *•• ••• ••• ••• ••• ••• •« Xwf 

PROBATE— 

t^€€ W XIju ••• ••• •«• *•* ••• ••• ••• ••• ••• X\3 i 

PROMISSORY NOTE — Action on—SatisJaction of promissory note, by a second 
promissory note, made by third party. To an action to recover money 
due under a promissory note made by defendant in favour of M., and 
by M. indorsed to plaintifif, defendant pleaded that M. had, for and on 
account of the note sued on, made another promissory note in favour of the 
plaintiff. 

Held that the plea was bad. 

Pettiorew V. Tred well (Cockle, C. J.) Lutwyche, J.) 118 



224 

P&OMissuRT "Nom— Continued, 

Agreement to accept — Credit, Where an agreement is made that a bill at a 
certain date shall be given in payment for goods, that agreement operates 
as a giving of credit, and debars the seller from suing for goods sold and 
delivered before the period when the bill, if given, would have become due. 

Pollock v, Mackenzie. (Cockle, C. J., Lutwyche, J.) 156 

Se-exchange — Liability of maker. Where a promissory note has been indorsed 
by the payee, the indorsee cannot recover re-exchange from the original 
maker, but must proceed against the payee. 

In re Marks, Ex parte Levi, Ex parte Bank of New South Wales 
(Lutwyche, J.) .. 123 

Stamp Duties Act of 1866 fSO Vic, No. 14), m. S, IS^Unttamped instrument- 
Flea. A plea to an action on a promissory note that the note wtus not 
stamped at the time of making nor at any time prior to the commencement 
of the action, is bad. 

COMMEBCIAL BANKING COMPANT OF SyDNET V. BOLGER (Gockle, C.J., 

Lutwyche, J.) ... ... ... ... ... ... ... ... ... 165 

PROOF OF DEBT— 

5c« Insolvency 149, 168, 170, 175 

PROSPECTIVE DEBTS^Assiffument of— Garnishee order 

oee xBACTICE ... ... ... ... ... ... ••• ... ... Jl'xl 

Fuhlication of report of proceedings on a demurrer 

oee XjiSKiij ... ... ... ... ... ... ... ...• ... j.«70 

PUBLIC OFFICER— Liahiliiy to pay costs 

5ee Costs— Real Property 161 

PUBLIC OFFICER — Siyht of action against ministerial or judicial officer 

5ce Right OF Action ..." 19 

Punishment — Imprisonment — Criminal p roceeding 

iSee Criminal Law ... ... ... ... ... ... ... ... 9 

REAL PROPERTY — Application to bring land under the Act — 1 and 2 Vic,, c, 
110, s. IS, 19 ; 25 Vic., No. 13, s. 38-54 Geo. Ill, c. 15—25 Vic, Nc 14, ss. 
16, 19, 30 — Registration of judgments. Before the passing of the Rtod 
Property Act of 1861, a judgment entered up but not followed by a writ of 
execution operated and still operates upon the land of the debtor, and, 
consequently, it forms a charge which ought to be registered if brought to 
the knowledge of the Registrar-General. 

A judgment entered up in the Supreme Court against any person binds all his 
real estate' so long as the judgment is outstanding. 

The Registrar is required to reject applications to bring land under the provisions 
of the Act of 1861 whenever a judgment against the applicant is outstanding, 
and the judgment creditor does not join in the application. 

Where a judgment has been satisfied, or proceedings have been stayed, the 
Registrar may treat the land or the judgment debtor as discharged from the 
judgment. 

Special Case (No. 1.) (Lutwyche, J.) 56 

Application to bring land under the Act — 7 Vic, No, 16, s. 21 — 25 Vic, No, 14, 
ss. 1, 16, 19, 20^Judgment not followed by execution, A judgment not 
followed by a writ of execution binds land alienated by the Crown before 
1862 in such a manner that the Registrar-General will be compelled to reject 
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Real 2bjovi£b.ty— Continued, 

any application to bring such land under the operation of the Act, if a 
judgment has been at any time entered up against the applicant, and the 
judgment creditor has not consented to the application. 
SpbcialCask(No. 2.) (Lutwyche, J.) 60 

Bringing land under the Act — Duty of Registrar- General to issue certificate of 
title to land improperly taken in execution — Real Property Act of 1861 (25 
ViCf No, 14J ss, 14, 19, 25, The Registrar-General, on obtaining the assent 
of the Master of Titles, is at liberty, without reference to the Supreme Court, 
to issue certificates of title under s. 19 of the Reed Property Act of 18G1, in 
cases where land, or any estate or interest therein, appears to have been 
improperly taken in execution and sold under the process of the Court. 

In Be Baxter (No. 1.) Lutwyche, J 97 

Caveat by Officidl Assignee of insolvent against sale of property of insolvent* s wife — 
Life interest of husband — Fraud — Address by caveator — (25 Vic, No. 14J^ 
ss. 30, 44, 82, 87, 100^28 Vic., No, 25, s, 88. Where land under the Real 
Property Act Ib registered in the name of a married woman, the husband 
has a life interest in the rents and profits, and the land cannot be transferred 
without his concurrence. 

Where a husband transfers land to his wife before insolvency, the registration 
of the wife as proprietor is fraudulent and void as against the OfiScial 
Assignee, who may lodge a caveat against the sale of such land. 

J» re McLeod. (Cockle, C. J., Lutwyche, J.) 173 

Conveyance by Sheriff — Duty of Registrar- General — 25 Vic., No, 14, s. 91, It is 

not the duty of the Begistrar-General to register the Sheriff's conveyance, but 

the Sheriff's vendee must bring his ejectment. 

Rx parte Bank of Australasia, In re The Registrar-General v. The 
Master of Titles. (Cockle, C. J., Lutwyche, J.) 126 

Caveat — Removal of —25 Vic., No, 14 — Costs against caveator — Public Officer. 
An Official Assignee, who lodged a caveat against dealing with land under the 
Reed Property Act, and allowed such a caveat to remain 'on the Register 
after he had parted with his interest in the land, was ordered to pay the costs 
of an application to remove the caveat. 

No one but the person who lodges a caveat can withdraw it. 

In re Beauohamp, JSx parte Keanb. ( Lutwyche, J, ) 161 

Real Property — Married woman — Idfe interest of husband — Land in name of— 
25 Vic, No. 14, ss. 30, 44, 82, 87, 100, Where land under the Real Property 
Act \r registered in the name of a married woman, the husband has a life 
interest in the rents and profits, and the land cannot be transferred without 
his consent. 

/nreMcLsoD. (Cockle, C. J., Lutwyche, J.) 173 

Real Property Act of 1861 (25 Vic, Nc 14, ss. 3, 14, 34, 56, ISr—Morigage— 
Refusal to register — Mandamus to Registrar- General — Ministerial avt — 
Discretion — Special case. The Registrar's duties are ministerial, not judicial. 
. He cannot refuse to register a deed which substantially conforms to the form 
required by the Act. He has a discretion, but the Court will enquire if his 
discretion has been properly exercised. 

An instniment purporting to be a mortgage was tendered to the Registrar- 
General for registration, but he, considering it to contain more than one 
mortgage, declined to register it. 
o 
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Real Pbopbbty— C(m/«»acd. . 

Held that the provisions of s. 56 are mandatory, and that a mandamus must be 
issued to the Registrar-General to register the document. 

The circumstances under which a special case should be stated under s. 14 
considered. 

JEx parte RoxBUHon, R. o. Rkgistbar-Gknkral. (Cockle, C. J. , Lutwyche, J. ) 201 

Mailer of Titles — 25 Vic, No, 14, s. 14. The Court will only recognize the 
Master of Titles when he appears as the Master of Titles or on behalf of the 
Registrar of Titles. 

Be Wabs,y*b Will, JSx parte Warby 136 

Boad — Fublic highway — Subdivision of land — Special case — 25 Vic, No. 14, s. 119, 
120. A road leading from a public highway into a place where there 
is no thoroughfare is not necessarily a public road. 

Ex parte Louis Le Gould. In re The Reoistrab-Genebal and the Master 
OF Titles (Cockle, C. J., Lutwyche, J.) 130 

Sale by aheriff-^Non-production of certificate of title— Vesting order — 25 Vic, No. 
14, 8. 33. When the vendee of land under the Beat Property Act cannot 
produce the certificate of title a vesting order will be refused. 

Chambers v. Bonar (Cockle, C. J.) 160 

Special case — Counsel— 25 Vic, No. 14, «. 14- Where a special case is stated 

the matter should be argued by counsel on both sides. 
Ex parte Le Gould (Cockle, C. J., Lutwyche, J.) 130 

Special case — 25 Vic, No. 14, s. 14. The circumstances under which a special 

case should be stated under s. 14 considered. 
R. V. Registrar-General, Ex parte RoxBUROH(C]k>ckle, C. J., Lutwyche, J.) 201 

RECEIVER — Appointment of— Evidence on application for appoinUnent — 
Affidavits of fitness and willingness to act. On an application for the appoint- 
ment of a receiver, evidence should be adduced of the personal fitness of the 
proposed receiver, and of his willingness to act. 

Fleming v. Tooth (Lutwyche, J.) ••• 32 

REEXCHANGE— 

See Promissory Note 123 

REGISTRAR-GENERAL— ZHt^y o/— 126 

Duty on application to bring land under the Act 

See Real Property 56, 60, 97, 

Refusal to register document — Bemedy 

See Real Property 201 

REGISTRATION —0/ judgments— Application to briny land under Beat 

Property Act 

See Real Property 56, 60 

REMAND —Of prisoner vorongfully arrested 

See AxKEST ... ... ... ... ••• ••• • ••• ••• 1 

IWiiT— Proof of debt for ^ 

See Insolvency 168, 176 

REPLY— i?t^A^ of Crown Prosecutor to 

See Criminal Law 138, 147 

RES GESTAE— 

See Criminal Law 176 
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RESCISSION- 

See Sale of Land ... ... .. ... ... ... ... ... 85 

RESIDENCE— 

oee aJA&bxstjsb ... .•• ... •.. ... .« ... .*• ... ,jov 

RIGHT OP ACTION — Action for damages arising from action oj pvhlic officer — 
Officer acting in judicial or miniaterial capacity — Want of jurisdiction — 
— Malice — Judicial notice — Duty of officer^ how pleaded. An action will not 
lie against any public officer in respect of any undertaking or agreement 
made by him in his public and official character, even if he contract under 
seal. 

Public officers acting in a judicial capacity are not responsible in damages for an 
injury to an individual resulting from an act of omission or commission on 
their part, unless they act advisedly without jurisdiction, or with malice. 

Where the duty of a public officer is purely ministerial, an action will lie against 
him for particular damage occasioned to an individual by a breach of such 
duty. 

Fitzgerald V. Boyle (Lutwyche, J. ) 19 

ROAD— 

See Real Pbopeety 130 

SALE OP GOODS — Liability of Auctioneer — Set-off by third person — Mutual 
credit — Assignment of a chose in action — 6 FVc, No. 9, s, 27 — 6 Geo, IV, 
c. 16, 8, 6S, C, an auctioneer, was employed to sell oertaiu goods for 
R. C. & Co., who subsequently executed a deed of assignment to plaintififs 
under 5 Vic, No. 9. Before the assignment C. sold some of the goods to 
C. & P. who claimed to set-off the value of the goods against a debt due to 
them by R. C. & Co. To an action by plaintiffs against C. for breach of 
duty in failing to account for these goods or their proceeds, C. pleaded the 
set-off claimed by C. & F. 

Held, that it is the. duty of an auctioneer, in the absence of a stipulation to the 
contrary, to sell for cash, and his liability to his employers is not affected 
by the fact that the goods are sold to a person to whom the employer is 
indebted at the time of the sale, and that the plea was bad. 

An equitable set-off, independently of the statutes of set-off, only arises where 
there is a mutual credit between the parties. 

Williams v. Millington, (1 H. Bl. 81) followed. 

BtUgin v, McCabe, 3rd September, 1859, distinguished. 

Knox v, Cockbubn (Lutwyche, J.) 80 

SALE OF LAND— 

See Vesting Ordbb ... ... ... ... ... ... ... ... 39 

Dtfeet of title — Misrepresentation — Voluntary settlement — Advancement to son-^ 
Remedy at law — Rescission, H purchased two allotments of land, one in his 
own name, and the other in that of his infant sor. He then sold the land, 
and agreed to sign a conveyance of the same, to be prepared by the vendee. 
The vendee paid the money, entered into possession, and died before a con- 
veyance was executed. 

The vendee's executors filed a bill to declare the agreement void, and for a 
decree for the return of the purchase money with interest; and charged 
the defendant with fraud and misrepresentation in being aware of hi9 
inability to make a good title. 
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Sale of Laixd ^Continued, 

Held, that the purchase of the allotment in the name of his son was, in the 
absence of evidence to the contrary, to be deemed an advancement to such 
son.. 

A good title means such a title as a court of equity will compel a purchaser to 
accept. A purchaser will not be compelled to take a title to land which has, 
prior to the sale to him, been made the subject of » voluntary settlement by 
the vendor. 

In the event of a vendor proving not to have a good title to land, the consequent 
breach of a contract by him for the sale of such land does not amount to 
constructive fraud, and the vendee's remedy is by action-at-law and not 
in equity. 

Smith V, Garland (2 Mer. 123); and Sahisbury v, Jones (o My. & C. 1), followed. 

Devoy v. Devoy (26 L. J. Ch. 290), discussed. 

Barton V. Van Heythusen (11 Hare, 8, 126), distinguished. 

PuBSEB V, Halloban (Lutwyche, J.) ... 86 

Interest of heir-at-law in land, 

oee x1£Ia*aT'Juaw <.. ... ... .•• ... ... ... v/ 

SALR— Power of 

See Pabtnkrship 50 

SECURED CREDITORS— 

oee XNSOiiVSivoz . . . ... ••• ••• «•• ••• ••• ••• ••• lo^ 

SEDITIOUS LIBEL- 

9^ C9 " ^' T**^ U ••• ••• •«• ••• ••• ••• ••• ••> ••• w V 

SEQUESTRATION— 

oee XNSOIiVBNCz >• . ... «•• ... ... ••• ••. >•. ••• 14 

Notice of 

iSe^ Iksolyekcy... ... ... ... ... ... ... ... ... 16 

SET-OFF— i?t^A^ of 

See Sale of CxOODs ... ... ... ... ... ... ... ... 80 

SETTLEMENT— ^gMt7y of wife to 

^€6 Husband AND Wife ... 194 

See Insolvency ... ... ... ... ... ... ... ... 91 

SHAREHOLDER— Prw/<7/rff6<—Z^w by Building Society to— Right of Society 
to prove in insolvency for loan 
See Insolvency ... ... ... .. ... ... ... ... 170 

SHEPHERD— 

See Masteb and Sebvant 44 

SHERIFF — Conveyance by — Registration of 

See Real Pbofebty 126 

Direction to levy on goods and chattels only 

See Execution ... ... ... ... ... ... .. 126 

Sale by 

See Real Pbofebty ... • ... 160 

SOLICITOR — Breach of trust — Suspension, A solicitor, who had invested 
money of a client on mortgage, and received the principal and interest from 
the mortgagor, but never paid the same to the mortgagee, was ordered to 
pay the principal, interest, and taxed costs, and to be suspended from 
practice until the same was paid. 

Re Batho (Cockle, C. J., Lutwyche, J.) 196 
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SPECIAL CASE- 
SPECIAL JURY— 

O wO V W MSt Xaaa ••• ••• ••• ••• •■• ••• ••• ••• ••• %0 

SPECIAL PROPERTY— 

o6€ CyRIMlNAL IjAW ... ... ... ... ... ... ... ... loO 

STAMP DUTY— Lien on wool— Mortgage— SO Ttc, No, I4, s. n— Appeal- 
Right to begin— £4 Vic, No, 10, A preferable lien on wool amounts to a 
mortgage within the meaning of the Act 30 Vic., No. 14, and is liable to 
stamp duty. 

Where a case is stated for the opinion of the Court by the Stamp Commis- 
sioners, the appellant is entitled to begin. * 

Marquis of Ohamloa v, Commisaioners of Inland Revenue (6 Ex. 464) followed. 

Re BioOE & Co., Ex parte Bakk of Australasia (Cockle, C. J., Lutwyche, J. ) 152 

STAMP DVTY-'Unstamped inetrument 

See Pbomissobt Note ... 165 

STATUTE OF FRAUDS - 

0C6 XI1 SOIi V Jfixv Ox . . •«. ••• ••• ••• •«• ••• •«• >•* vl 

STATUTE OF USES— 

(See XxiSOIivSNOz >«. ... ... ... ... ... ... •.. i/X 

Sl'ATUTES— 

£§ Jx6u« V 1 1 1 1 C* X V ••• ••• ••• ••• ••• #•• ••« ••• if X 

(/ XIiXIa* • V* TB ««• ••• ••• ••• ••• ••• ••• *** ••• VvK 

6 G^o. IV| 0. 16| 8. 63 ... ... ... ... ... ... ... 80 

7 and 8 Geo. IV, c. 29, 8. 53 109 

v \70O. X * , C« 00, B. mrX ... ... ... ••• ... ... ... ... 44 

1 and 2 Vic, c. 110, ss. 13, 19 56 

2 Vic No 11 1 

V V IC* y xMO* ^0| B»X ••• ••• *•• ••• ••• ••• ••• ■•• X^O 

V ▼ 4v* • jJ% w* ir I 0« O f ••• ••• ••• ••• ••• ••• ••• ••• Ow 

k3 V X^sy J^C/s ^vf B* # •«• ••• ••• ••• ••• ••• ••• ••• vX 

yy yy O* O ••• ••• ••• ••• ••• • ••• ••• 4^ 

yy y« OO* X^y tJ% ••« ••• ••• ••■ «•• ••• ••• XO 

yy yy SB* XOy «Uy X4 ••• «•• ••• ••• ••• «•• ••• X4 

6 and 7 Vic, c 34, ss. 2, 3, 4, 5, 6, 9 ... 1 

t VIC, J^O. XO, 8. ^X ... ... ... ... ••. ... ... ... Ovl 

11 Vic, No, 13, 8. 10 ... ... ... .. .. ... ... ... 65 

11 Vic, No. 20, 88. 8, 24, 66 48 

11 and 12 Vic, c 42, 8. 25 42 

11 and 12 Vic, c 43, 88. 17) 21 77 

11 and 13 Vic, c 106, 8. 244. 163 

XO T Xv«y x^ !/• O ••• ••• ••• ••• ••« ••• ••• ••• ••• |X 

Iv VlC«y iNO* ^Vy SS« ^y OtI ••• ••• ••• ••• t** ••• ••• Q 

X«# V 1C« y xM 0« ^tf y 8« O V ••• ••• ••• ••• ••* ••• ••• ••• O 

X % w Xv« y XH w* %0 ••• ••« ••• •*• ••• ••• •«• ••• ••• O 

16 Vic, No. 19, 88. 7, 38 Ill 

XD VIC, XVO. Xv, 8. v .. •.• .•• «•• ... ... ••• oV 

16 and 17 Vic, c 118 ... ... ... ... ... ... ... ... 1 

17 Vic, No. 3, 88. 3, 10 12 

X4 VIC, J3I0» O, D. O ... .•• ••• ... ... ••. ... ... 17 

Xo YlCay M0« XiM| 8« V •' • ... .•• ... ••• ... ... ... £(i 
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19 Vic, No. 24, * 1« - 

20 Vic., Nol 25, u. 13 

20 Vic, No. 29, ■§. 4, 31 
24Vic., NoulO 
25Vic.No. II, •-2.3 

25 Vic., No. 13, 9. 38 ... 

25 Vic, Na 14 -. - 

» 1. 16. 19, 20 ... 
«L 8, 14, 34, 56, 137 
s. 14 ... 
ML 16, 10. 20 

M. 14, 19, 25 

», 14, 42,86,89, 123.126 

» 30, 44, 82, 87, 100 
M. 119, 120 ... 

28 Vic., No. 13. «. 38, 43 

28 Vic., No. 25, «. 88 

s. 100 

M. 100, 175 

s. 126 

„ 1. 129 ... 

29 Vic. No. 13. -.48. 51 

30Vic.No.l4.-.^8.18 .. 

3lVic.No:46,i6,8.2i.33,38,40.46.47 

OTAY OP PROCBBMNGS- 
8ee IwioLVKicY 

SUBDIVISION OPJLflJn)- ... 

See TiEAL VaorEsaii 

SUSPBN810N-0/ fiW«»^ 

See SoucrroB ... •• 

TENANTS IN WMMON- 

See Joint Txhahts ... 

See A»iuw» 
,jlUS-For objeetum U in/ormation 

See Cbimihai. Law 

VACATION-D*/fr«Tr of pleadings during racatun. 

See Pbacticb ... 

yACAXlO^—OfJndiment 

See Pbactic* — — 

VENDOK-Deae* of heM^ conveyance executed 

See Vboting Obdeb 
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39. Ill 

See VKOTIKO vttwjsa* 

^ X /• v^^^-^aJe of land without conveyanc^—klG 
VESTING O^^^-f^.tJ^^i^Ahetor. executU* a conveyance. 
Vict No, ly) *• *^* ^ *»*»'* 

hrf« a. a«d for an estatein fee ample. gg 

ij, S;Z i^ ?«'•'' MnxH (Lutwyche. J.) 
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Death of vendor be/ore conveyance — Devise of land brfore sale —16 Vic. No, 19, ss. 

7, 38, S. purchased certain lands from C, who died before a conveyance 

was executed. Prior to the sale G. had devised the lands to his infant 

children. 
An order was made vesting the land in S. in fee. 

i?e Skelton (Cockle, C. J.) Ill 

VESTING ORDEB^Where no title produced 

See Rbal Propbbty 160 

VOLUNTARY SETTLEMENT- 

See Sale of Land ... ... ... ... ... ... ... ■• S5 

WARRANT— 0/ commitment 

See Justices ... ... ... ... ... ... ... 77, 110 

WARRANT— 0/ distress— Defective toarrant 

Oww X^OIjXOJEE ••• ••• ••• •• •*• ••• ••• *** ••• o 

WASTE— 

aee X akt^ebbh if ... ... ... ... ..• Ov 

Wl¥E— Equity to a settlement 

See Husband and Wife ... 194 

oee XNSOIiVENCV ... ... ... ..■ ••• ••. ... ... tfl 

WILL — Construction of — Realty — Property passing under will or to hetr, A 
testator, seised of lands in fee simple by his will, bequeathed to his wife 
'*the whole of my worldly goods and possessions," and appointed executors. 

Quaere whether the bequest passed the fee simple of testator's realty. 

Re Wabry's Will, hkc parte Wakrt 136 

Probate — Presumption of death at sea. Probate of the will of a passenger by 
a ship which took iire and was abandoned was granted, evidence being 
given of the facts that a fruitless search had been made for two years and 
ei^ht months for the passengers. 

In re Cameron's Will (Cockle, C. J.) 16^ 

WINDING UP- 

See Company ... 169 
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